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410 Filed Dec 31 1949 Harry M. Hull, Clerk 

IN THE 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

ADA E. WILLIAMS 

1516 R Street, N. W. 

Washington, D. C. 

Plaintiff, 

vs. 

CAPITAL TRANSIT COMPANY, 
a corporation, 

36th & M Streets, N. W. 

Washington, D. C. 

and 

HENDERSON B. DOUGLAS 
311 Madison Street, N. W. 

Washington, D. C. 

Defendants. 

Civil Action No. 5472—’49 
Jury Action Report Judgment 

Complaint for Personal Injuries 
First Cause of Action 

(Injuries to Street Car Passenger) 

The plaintiff for her first cause of action alleges as 
follows: 

1. This court has jurisdiction of the within cause of 
action as the amount in controversy exceeds Three Thou¬ 
sand Dollars ($3,000.00), exclusive of costs and interest. 

2. Defendant, Capital Transit Company, is a common 
carrier engaged in the transportation of passengers for 
hire by street railway in the District of Columbia, upon 



street cars operated and maintained by it, through its 
officers, agents, servants and employees, and, on to-wit, 
May 29, 1947, Plaintiff, Ada E. Williams, boarded one of 
said street cars, which was proceeding in a southerly di¬ 
rection on Seventh Street, Northwest, and paid the re¬ 
quired passenger fare, whereupon it became and 
411 was the duty of the said Capital Transit Company 
to use the highest degree of care in transporting 
Plaintiff to her destination without injury, and to safely 
carry Plaintiff upon the street car aforesaid, and further 
to use the highest degree of care in the operation, main¬ 
tenance and control of said street car so as to avoid bod¬ 
ily injury or damage to Plaintiff; but notwithstanding its 
duty in the premises, the Defendant, Capital Transit Com¬ 
pany, entirely disregarded the same, through its agents, 
servants and employees, and negligently permitted and 
caused the said street car upon which the Plaintiff was a 
passenger to run into and collide with the left door and 
left rear fender of an automobile operated by Defendant 
Henderson B. Douglas in an easterly direction on H 
Street, Northwest, at or near Seventh Street, in the City 
of Washington, District of Columbia. 

3. As a result of said collision, Plaintiff suffered se¬ 
vere and permanent injuries in and about her head, back, 
body, shoulders, arms and limbs. Her spine and spinal 
column were permanently injured and impaired and X-ray 
examination shows a fracture of the 12th dorsal vertebra. 
Her nerves and nervous system were severely shocked 
and permanently impaired, and she suffers from gastro¬ 
intestinal upsets due to the reflex irritation from the spinal 
area. Plaintiff was placed in a cast for three months 
following the collision, and has been obliged to submit to 
lengthy and expensive orthopedic treatment in an effort 
to be sured of her injuries, and she is unable to perform 
the duties which she formerly performed and was unable 
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to work, as a result of which she lost a permanent posi¬ 
tion, and she has been compelled to and will in the fu¬ 
ture be compelled to expend large sums of money for med¬ 
ical, orthopedic, X-ray, hospital, nursing and other treat¬ 
ment in and about endeavoring to be cured of the in¬ 
juries caused as aforesaid, and was required to re- 
412 tire from work and has not since been able to se¬ 
cure regular employment, all to the damage of 
Plaintiff in the sum of One Hundred Thousand Dollars 
($ 100 , 000 . 00 ). 


Second Cause of Action 

(Personal injuries by negligence of Defendant Capital 
Transit Company, of Defendant Henderson B. Douglas^ 
or both.) 

The Plaintiff, Ada E. Williams, for her second cause 
of action states as follows: 

4. On, to-wit, May 29th, 1947, at or about 5:30 P. M., 
Plaintiff Ada E. Williams was a passenger for hire in a 
street car owned, operated and controlled by Defendant 
Capital Transit Company, a corporation, through its 
servants, agents and employees, in a southerly direction 
on Seventh Street, Northwest, in the City of Washington, 
District of Columbia, and that at the time and place afore¬ 
said the Defendant, Henderson B. Douglas, was operating 
an automobile in an easterly direction on H Street, North¬ 
west, the said street intersections being controlled by 
Traffic signals; and Defendants negligently, and in viola¬ 
tion of the traffic and motor vehicle regulations for the 
District of Columbia then and there in full force and ef¬ 
fect, failed to keep said vehicles under control so as to 
avoid colliding, and as a result of which the said street 
ear owned by the Defendant, Capital Transit Company, 
and operated by its agents, servants and employees, ran 
into and collided with the automobile operated by De- 


fendant Henderson B. Douglas, causing Plaintiff to be 
thrown and injured in said street car. 

5. The whole of paragraphs 1 and 3 of the first cause 
of action above are hereby adopted as fully as if 
413 specifically repeated herein. 

WHEREFORE, Plaintiff demands judgment as 

follows: 


First Cause of Action 

1. Against Defendant Capital Transit Company in the 
sum of One Hundred Thousand Dollars ($100,000.00), and 
costs. 


Second Cause of Action 

2. Against Defendant Capital Transit Company, a cor¬ 
poration, or against Henderson B. Douglas, or against 
both of said Defendants, in the sum of One Hundred 
Thousand Dollars ($100,000.00), and costs. 

/s/ Joseph J. Malloy 
Joseph J. Malloy 
Attorney for Plaintiff 
1406 G Street, N. W. 
Washington, D. C. 

Demand For Jury Trial 

Plaintiff demands a trial by jury on all of the issues 
presented in this case. 

/s/ Joseph J. Malloy 
Joseph J. Malloy 
Attorney for Plaintiff 


6 A 


414 Filed Jan 13 1950 Harry M. Hull, Clerk 

Answer of Defendant Capital Transit Co. To Complaint 

First Defense 

The complaint fails to state a claim upon which relief 
may be granted against this defendant, Capital Transit 
Co. 

Second Defense 

The defendant, Capital Transit Co. admits that it is a 
common carrier of passengers; that on May 29, 1947, the 
plaintiff was a passenger on one of this defendant’s south¬ 
bound streetcars which came into collision with an east- 
bound automobile owned and operated by the defendant, 
Henderson B. Douglas, which had run through a red 
light at the intersection of 7th and H Streets, N. W., in 
the District of Columbia. 

This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
concerning injuries and damage contained in the com¬ 
plaint. 

This defendant denies that there was any negligence in 
the operation of its streetcar which caused or contributed 
to the injuries allegedly sustained by the plaintiff. 

415 Third Defense 

Any injuries or damage sustained by the plaintiff were 
contributed to by her own negligence and want of due 
care for her own safety. 

HOGAN & HARTSON 

By /s/ George D. Horning Jr. 

/s/ Frank F. Roberson 

Attorneys for Defendant 
Capital Transit Co. 

810 Colorado Building 

Washington, D. C. 

• • • * 
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IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ADA E. WILLIAMS, Plaintiff, 


vs. 

CAPITAL TRANSIT COMPANY, 
a corporation, Defendant. 

C. A. 5472-49 

(Excerpt from Docket Entries) 

1950 

June 28 Default vs. deft. Henderson B. Douglas 

(By Clerk) (N) 

• • • • 

417 Filed Jun 12 1952 Harry M. Hull, Clerk ' 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

This is an action to recover damages for personal in¬ 
juries suffered by the plaintiff while a passenger on deft. 
#l*s street car. 

PLAINTIFF alleges that on May 29, 1947, she was a 
passenger on deft. #l’s street car, which was proceeding 
in a southerly direction on 7th St., N. W.; that the deft. 
#2 was operating his automobile in an easterly direction 
on H St., N. W.; that where the above streets intersect 
the deft. #l’s street car ran into and collided with the 
motor vehicle operated by deft. #2, causing the plaintiff 
to be thrown about in said car. 

PLAINTIFF brings the suit in two counts; in the first 
count he brings the action on the theory of highest de¬ 
gree of care toward passenger; in the second count, he 
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alleges negligence as follows: Defts. and each of them 
were driving negligently and in violation of the Dist. of 
Col. traffic regulations. 

NEGLIGENCE: PLAINTIFF says deft. #1 traveled 
at excessive rate of speed and failed to keep proper at¬ 
tention while driving. 

INJURIES: Permanent injuries in and about her 
head, back, body, shoulders, arms and limbs; her spine 
and spinal column were permanently injured and there is 
a fracture of the 12th dorsal vertebra; her nervous system 
was severely shocked and she suffers from gastrointesti¬ 
nal upsets due to the reflex irritation from the spinal 
area. 

DEFENDANT’S pretrial statement is attached hereto. 

PLAINTIFF has a default judgment against deft. 
# 2 - 

STIPULATIONS: 

It is stipulated that traffic regulations of the Dist. of 
Col. may be admitted without formal proof. 

It is stipulated that x-rays, hospital records and 
418 employment records may be admitted in evidence 
without formal proof subject to objection as to 
relevancy. 

Deft, may have a medical examination of the plaintiff 
at least 10 days before trial and up-to-date medical re¬ 
ports and lists of expenses within the same same time. 

Deft., C. T. C. is granted leave to assert a crossclaim 
for contribution against the defendant, Douglas, within 10 
days. 

/s/ James R. Kirkland 
Pretrial Justice. 


Dated June 11, 1952. 



REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

Attorneys authorized to act: 

/s/ Joseph J. Malloy 
Atty. for Plaintiff 

/s/ Thom R. Connally 
Atty. for Defendant. 

435 Filed Nov 19 1952 Harry M. Hull, Clerk 


Verdict and Judgment of Inquisition 

and 

Order Discharging Jury on Disagreement 


This cause having come on for hearing on the 13th day 
of November, 1952 before the Court and a jury of good 
and lawful persons of this district, to wit: 


Cordelia K. W. Walters John J. Darlington 


Ruth Buka 
Nathaniel R. Smith 
Mary D. Cherry 
David Zaroff 
Clarice D. K. Redman 


Kent B. Keene 
Lillian M. Berrvman 
Dorrance B. Burdick 
Ralph E. Lindamood 
John A. Gabriel 


who, after having been duly sworn to well and truly as¬ 
certain the amount of damages sustained by the plaintiff 
in this cause as against defendant, Henderson B. Douglas, 
and after this cause is heard and given to the jury in 
charge, they upon their oath this 19th day of November, 
1952 say that they ascertain said damages to be in the 
sum of Ten Thousand Dollars. 

WHEREFORE, it is adjudged that said plaintiff re¬ 
cover of the said defendant, Henderson B. Douglas, the 
sum of $10,000.00, together with costs. 
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And Whereupon, the said jury having further an¬ 
nounced in open Court that they cannot agree upon a 
verdict in the case of Ada E. Williams against the Capital 
Transit Company, a corporation, it is. this 19th day of 
November, 1952, ORDERED That the said jury be and 
is discharged from further consideration of the case of 
Ada E. Williams against the Capital Transit Com- 

436 panv, a corporation, and the same is referred back 
to the Assignment Commissioner. 

HARRY M. HULL, Clerk 
By /s/ David W. Kindleberger 
Deputy Clerk 

By direction of 
Judge R. B. Keech 

• • * • 

437 Filed Nov 24 1952 Harry M. Hull, Clerk 

Motion For Judgment In Accordance With Motion 
For Directed Verdict 

Comes now the defendant, Capital Transit Company, 
by its attorneys, and moves the Court to grant a judg¬ 
ment in accordance with motion for a directed verdict 
and for grounds therefor says: 

1. The Court erred in refusing to grant defendant’s 
motion for a directed verdict upon the conclusion of the 
plaintiff's case, and subsequently upon the conclusion of 
the defendant’s case, upon the ground that the evidence 
was insufficient to go to the jury; that the evidence failed 
to show any evidence of negligence by the defendant, Cap¬ 
ital Transit Company, but on the contrary, the evidence 
showed that the accident was caused solely as a result of 
the negligence of the co-defendant, Henderson Douglas- 
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2. And for other and further reasons to be advanced 
upon the hearing of this motion. 

HOGAN & HARTSON 
By /s/ John J. Sirica 

Attorneys for Defendant 
Capital Transit Company 
810 Colorado Building 
Washington 5, D. C. 

• • • • 

444 Filed Nov 29 1952 Harry M. Hull, Clerk 

Objections of Plaintiff To Motion of Defendant Capital 
Transit Company For Judgment 

Comes now the plaintiff, Ada Williams, by her attorney 
and objects to the Motion of Defendant Capital Transit 
Company to grant a judgment in accordance with motion 
for a directed verdict and for grounds therefor says: 

1. The Court did not err in refusing to grant defend¬ 
ant’s motion for a directed verdict upon the conclusion of 
plaintiff’s case, and subsequently upon the conclusion of 
the defendant’s case and properly submitted the question 
of negligence to the jury. 

2. That under the decisions of the Court of Appeals 
and particularly Capital Transit Company vs. Jackson 
SO U.S. App. D. C. 162; 149 F 2d. 839, the Court was 
obliged to submit the question of negligence on the part 
of the street car operator to the jury. 

3. And further reasons to be advanced upon the hear¬ 
ing of this motion. 

/s/ Joseph J. Malloy 
Joseph J. Malloy 

• • • • 
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449 Filed Dec 22 1952 Harry M. Hull, Clerk 

Order 

Upon consideration of the Motion for Judgment in Ac¬ 
cordance with Motion for a Directed Verdict and argu¬ 
ment of counsel for plaintiff and defendant Capital Tran¬ 
sit Company in connection therewith, it is by the Court 
this 20th day of December, 1952 

ORDERED that said motion be and the same is hereby 
granted. 

/s/ R. B. Keech 
Judge 

• # • • 

408 Oral Opinion of the Cowrt: 

THE COURT: Let me say this to you, Mr. Malloy. 
I have reflected over this Jackson case. It gave me 
trouble, as you correctly recited. But I have come to the 
conclusion that to say that there could not be a directed 
verdict merely because a common carrier vehicle was in 
collision with another vehicle, notwithstanding how this 
collision took place, and the facts and circumstances sur¬ 
rounding it, would lead to an absurdity. And, construing 
it as I do, and applying the facts as they have been re¬ 
called today, plus the review of my notes, I have come to 
the conclusion that a directed verdict in this case should 
have been given at the conclusion of the case in chief, for 
the reason that under the facts in the case, I could not 
have permitted such a verdict to stand if I did not 
believe any reasonable man could have returned a ver¬ 
dict in favor of the plaintiff under the circumstances and 
the facts here recited. 

409 For those reasons, I will grant the motion of the 
Capital Transit Company for judgment in accord¬ 
ance with the motion for a directed verdict. 
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MR. MALLOY: Your Honor will allow us an excep¬ 
tion? 

THE COURT: Certainly. 

MR. MALLOY: We would like to note an appeal, if 
Your Honor please. 

(Thereupon, the proceedings in this cause on Thursday, 
December 18, 1952, were concluded.) 

• • • • 

450 Filed Dec 30 1952 Harry M. Hull, Clerk 

Motion To Vacate Judgment and To Grant 
Plaintiff New Trial 

The plaintiff moves the Court for an order setting aside 
and vacating the judgment entered herein on December 
22, 1952, upon motion for directed verdict of defendant 
Capital Transit Company, and granting the plaintiff a 
new trial herein upon the grounds that: 

1. The Court erred in granting the motion of defend¬ 
ant Capital Transit Company for judgment in accordance 
with its motion for directed verdict. The case should 
have been submitted to a second jury. 

2. The plaintiff made out a prima facie case against 
defendant Capital Transit Company. There was enough 
evidence of its negligence to warrant submission of the 
ease to the first jury, and to entitle plaintiff to a new 
trial. 

3. The doctrine of res ipsa loquitur applies. 

4. The Court erred in refusing to grant Plaintiff in¬ 
structions No. 7 and 8. 

5. The judgment entered herein is contrary to law be¬ 
cause the ruling of this Court is in conflict with the rule 
applicable in the District of Columbia on a motion for a 
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directed verdict in an action founded upon negli¬ 
gence. 

451 Memorandum of Points and Authorities in sup¬ 
port hereof annexed. 

/s/ Joseph J. Malloy 
Joseph J. Malloy 
1406 G Street, N.W. 

Attorney for Plaintiff 


456 Filed Dec 31 1952 Harry M. Hull, Clerk 


Order Denying Motion to Vacate Judgment and to 

Grant New Trial 


Upon the coming on for hearing of the motion filed 
herein by plaintiff to vacate judgment and to grant new 
trial, it is this 31st day of December, 1952, ordered that 
said motion be, and the same is hereby denied. 


By direction of 


Harry M. Hull, Clerk 
By /s/ Anne W. Lydane 
Deputy Clerk 


Judge R. B. Keech 


• • • • 


463 Filed Jan 16 1953 Harry M. Hull, Clerk 


Notice of Appeal 

Notice is hereby given this 16th day of January, 1953, 
that plaintiff, Ada E. Williams hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
22nd day of December, 1952 (signed as of 12-20-52) in 
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favor of Capital Transit Company, defendant against said 
plaintiff, Ada E. Williams. 

/s/ Joseph J. Malloy 

Attorney for plaintiff 
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Untteii §>tatra (Court of Apprala 

For the District of Columbia Circuit 

No. 11,953 

Ada E. Williams, Appellant, 
vs. 

Henderson B. Douglas, Appellee. 

Appeal from the United States District Court 
for the District of Columbia 


JOINT APPENDIX 
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3S Filed Dee 31 1949 Harry ,M. Hull, Clerk 

IX THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

ADA E. WILLIAMS, 1516 R Street, N. W., Washington, 

D. C., Plaintiff, 

vs. 

CAPITAL TRANSIT COMPANY, a corporation, 3Gth & 
M Streets, N. W., Washington, D. C. 

and 

HENDERSON B. DOUGLAS, 311 Madison Street, N. W., 
Washington, D. C., Defendants. 

Civil Action No. 5472-’49 

Complaint For Personal Injuries 

FIRST CAUSE OF ACTION 
(Injuries to Street Car Passenger) 

The plaintiff for her first cause of action alleges as 
follows: 

1. This court has jurisdiction of the within cause of 
action as the amount in controversy exceeds Three Thou¬ 
sand Dollars ($3,000.00), exclusive of costs and interest. 

2. Defendant, Capital Transit Company, is a common 
carrier engaged in the transportation of passengers for 
hire by street railway in the District of Columbia, upon 
street cars operated and maintained by it, through its 
officers, agents, servants and employees, and, on to-wit, 
May 29, 1947, Plaintiff, Ada E. Williams, boarded one of 
said street cars, which was proceeding in a southerly di¬ 
rection on Seventh Street, Northwest, and paid the re¬ 
quired passenger fare, whereupon it became and 

39 was the duty of the said Capital Transit Company 
to use the highest degree of care in transporting 
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Plaintiff to her destination without injury, and to safely 
carry Plaintiff upon the street car aforesaid, and further 
to use the highest degree of care in the operation, main¬ 
tenance and control of said street car so as to avoid 
bodily injury* or damage to Plaintiff; but notwithstanding 
its duty in the premises, the Defendant, Capital Transit 
Company, entirely disregarded the same, through its 
agents, servants and employees, and negligently permitted 
and caused the said street car upon which the Plaintiff 
was a passenger to run into and collide with the left door 
and left rear fender of an automobile operated by De¬ 
fendant Henderson B. Douglas in an easterly direction 
on H Street, Northwest, at or near Seventh Street, in the 
City of Washington, District of Columbia. 

3. As a result of said collision, Plaintiff suffered se¬ 
vere and permanent injuries in and about her head, back, 
body, shoulders, arms and limbs. Her spine and spinal 
column were permanently injured and impaired and X-ray 
examination shows a fracture of the 12th dorsal vertebra. 
Her nerves and nervous system were severely shocked 
and permanently impaired, and she suffers from gastro¬ 
intestinal upsets due to the reflex irritation from the 
spinal area. Plaintiff was placed in a cast for three 
months following the collision, and has been obliged to 
submit to lengthy and expensive orthopedic treatment 
in an effort to be cured of her injuries, and she is unable 
to perform the duties which she formerly performed and 
was unable to work, as a result of which she lost a per¬ 
manent position, and she has been compelled to and will 
in the future be compelled to expend large sums of 
money for medical, orthopedic, X-ray, hospital, nursing 
and other treatment in and about endeavoring to be 
cured of the injuries caused as aforesaid, and was re¬ 
quired to retire from work and has not since been 
40 able to secure regular employment, all to the dam¬ 
age of Plaintiff in the sum of One Hundred Thou¬ 
sand Dollars ($100,000.00). 
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SECOND CAUSE OF ACTION 

(Personal injuries by negligence of Defendant Capital 
Transit Company, of Defendant Henderson B. Douglas, 
or both.) 

The Plaintiff, Ada E. Williams, for her second cause 
of action states as follows: 

4. On, to-wit, May 29th, 1947, at or about 5:30 P. M., 
Plaintiff Ada E. Williams was a passenger for hire in 
a street car owned, operated and controlled by Defendant 
Capital Transit Company, a corporation, through its 
servants, agents and employees, in a southerly direction 
on Seventh Street, Northwest, in the City of Washington, 
District of Columbia, and that at the time and place 
aforesaid the Defendant, Henderson B. Douglas, was 
operating an automobile in an easterly direction on H 
Street, Northwest, the said street intersections being 
controlled by Traffic signals; and Defendants negligently, 
and in violation of the traffic and motor vehicle regula- 
tions for the District of Columbia then and there in full 
force and effect, failed to keep said vehicles under con¬ 
trol so as to avoid colliding, and as a result of which 
the said street car owned by the Defendant, Capital Tran¬ 
sit Company, and operated by its agents, servants and 
employees, ran into and collided with the automobile 
operated by Defendant Henderson B. Douglas, causing 
Plaintiff to be thrown and injured in said street car. 

5. The whole of paragraphs 1 and 3 of the first cause 
of action above are hereby adopted as fully as if 

41 specifically repeated herein. 

WHEREFORE, Plaintiff demands judgment as 

follows: 



FIRST CAUSE OF ACTION 


1. Against Defendant Capital Transit Company in the 
sum of One Hundred Thousand Dollars ($100,000.00), and 
costs. 

SECOND CAUSE OF ACTION 

2. Against Defendant Capital Transit Company, a 
corporation, or against Henderson B. Douglas, or against 
both of said Defendants, in the sum of One Hundred 
Thousand Dollars ($100,000.00)., and costs. 

/s/ Joseph J. Malloy 
Joseph J. Malloy 
Attorney for Plaintiff 
1406 G Street, N. W. 
Washington, D. C. 

Demand For Jury Trial 

Plaintiff demands a trial by jury on all of the issues 
presented in this case. 

/s/ Joseph J. Malloy 
Joseph J. Malloy 
Attorney for Plaintiff 

• • • • 
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Summons In A Civil Action 

To the above named Defendant: Henderson B. Douglas 
You are hereby summoned and required to serve upon 
Joseph J. Malloy, plaintiff’s attorney, whose address is 
1406 G St., N. W., Wash. D. C. an answer to the com¬ 
plaint which is herewith served upon you, within 20 days 
after service of this summons upon you, exclusive of the 
day of service. If you fail to do so, judgment by default 


will be taken against you for the relief demanded in the 
complaint. 

HARRY M. HULL, 

Clerk of Court. 

By /s/ Anne W. Lyddon, 

Deputy Clerk. 

Date: Feb. 17, 1950 [Seal of Court] 

i • • t 

42A Return On Service of Writ 

I herebv certify and return, that on the 17 dav of 
February 1950, I received the within summons and served 
the within named defendant Henderson B. Douglas PER¬ 
SONALLY by leaving copies hereof at his usual place of 
abode with Mrs. Jane Douglas (wife) a person of suitable 
age and discretion then residing there at residence 311 
Madison St. on 2/18/50 as directed by the Attorney for 
Plaintiff under RULE 4. 

W. Bruce Matthews 
United States Marshal. 

By /s/ H. Jacques 

Deputy United States 
Marshal. 

Marshal’s Fees 

Travel $. 

Service $1.00 
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43 Filed Jun 28 1950 Harry M. Hull, Clerk 


Default 

It appearing that the defendant Henderson B. Douglas 
has failed to plead or otherwise defend this action though 
duly served "with summons and copy of the complaint 
on the 18th day of February, 1950, and an affidavit on be¬ 
half of the plaintiff having been filed, it is this 28th day 
of June, 1950 declared that Henderson B. Douglas, defend¬ 
ant herein is in default. 

HARRY M. HULL, 

Clerk, 

By /s/ Eleanor E. Jobe, 

Deputy Clerk. 

• • • • 

44 Filed Nov 19 1952 Harry M. Hull, Clerk 


Verdict and Judgment of Inquisition 

and 


Order Discharging Jury on Disagreement 


This cause having come on for hearing on the 13th day 
of November, 1952 before the Court and a jury of good 
and lawful persons of this district, to wit: 


Cordelia K. W. Walters John J. Darlington 


Ruth Buka 

Nathaniel R. Smith 

Marv D. Cherrv 
• « 

David Zaroff 
Clarice D. K. Redman 


Kent B. Keene 
Lillian M. Berryman 
Dorrance B. Burdick 
Ralph E. Lindamood 
John A. Gabriel 


who, after having been duly sworn to well and truly as¬ 
certain the amount of damages sustained by the plaintiff 
in this cause as against defendant, Henderson B. Douglas, 
and after this cause is heard and given to the jury in 
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charge, they upon their oath this 19th day of November, 
1952 say that they ascertain said damages to be in the 
sum of Ten Thousand Dollars. 

WHEREFORE, it is adjudged that said plaintiff re¬ 
cover of the said defendant, Henderson B. Douglas, the 
sum of $10,000.00, together with costs. 

And Whereupon, the said jury having further an¬ 
nounced in open Court that they cannot agree upon a 
verdict in the case of Ada E. Williams against the Capi¬ 
tal Transit Company, a corporation, it is this 19th day 
of November, 1952, ORDERED That the said jury be 
and is discharged from further consideration of the case 
of Ada E. Williams against the Capital Transit 

45 Company, a corporation, and the same is referred 
back to the Assignment Commissioner. 

HARRY M. HULL, Clerk 
By /s/ David W. Kindieberger 
Deputy Clerk 

By direction of 
Judge R. B. Keech 

• • • • 

46 Filed May 1 1953 Harry M. Hull, Clerk 

Motion To Set Aside Judgment and To Quash 
Service of Process 

Comes now the defendant, Henderson B. Douglas, ap¬ 
pearing specially for purposes of this motion and for no 
other purpose, and moves the Court to set aside the judg¬ 
ment, to set aside the default, and to quash service of 
process as to this defendant. In support of said motion 
this defendant refers to the Points and Authorities, Affi- 
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davits and the Pleadings which he prays to be read as 
a part hereof. 

GALIHER & STEWART 
By /s/ R. W. Galiher 

Richard W. Galiher 

• • * • 

50 Filed May 1 1953 Harry M. Hull, Clerk 

Affidavit Civil No. 5472-49 

COUNTY OF SALT LAKE) 

: SS. 

STATE OF UTAH ) 

HENDERSON B. DOUGLAS, being first duly sworn 
on oath, deposes and says: 

That he is one of the defendants above named; that he 
is 39 years of age, a citizen of the United States, and re¬ 
sides at 1526 Wasatch Drive, Sail Lake City, Utah; that 
at all times hereinafter mentioned he was and now is 
employed by the American Federation of Labor as a 
general organizer; that on May 29, 1947, he was married 
to Jane Douglas and resided at 311 Madison Street, N. W., 
Washington, D. C.; that at said time his employment as 
a general organizer for the American Federation of Labor 
required him to travel all over the United States; that 
sometime between May 29, 1947, and September, 1947, he 
and his wife separated, al which time he changed his ad¬ 
dress to the Broadmoor Hotel Apartment at 3601 Con¬ 
necticut Avenue, Washington, D. C. where he resided 
with his mother; that he and the said Jane Douglas did 
not live together as husband and wife from and after that 
date, and that he has not seen the said Jane Douglas since 
September of 1947: that about in August of 194S the 
affiant was given a temporary assignment by the Ameri¬ 
can Federation of Labor in which his work was confined 


26 A 


to S Western States, to-wit: Montana, Idaho, Wyo- 
51 ming, Nevada, Colorado, New Mexico, Arizona and 
Utah; that at said time the affiant left Washington, 
D. C. and came out to Utah, making his headquarters in 
Provo, Utah; that the affiant, however, continued to main¬ 
tain his legal residence with his mother at the Broadmoor 
Hotel Apartment at 3601 Connecticut Avenue, Washing¬ 
ton, D. C. until about January* of 1950 at which time the 
affiant was given a permanent assignment in said West¬ 
ern States aforementioned, and took up his headquarters 
in Salt Lake City, Utah, residing at the Temple Square 
Hotel in Salt Lake City, Utah; that at said time when 
his assignment to the said Western States became per¬ 
manent, the affiant took up his legal residence and domi¬ 
cile in Salt Lake City, Utah; that on June 24, 1950, the 
affiant as an actual and bona fide resident of Salt Lake 
County, State of Utah, filed proceedings for divorce in 
the Third District Court of Salt Lake County, State of 
Utah, against Jane Douglas; that the said Jane Douglas 
on said date filed her written waiver consenting that 
said divorce might be heard; that a decree of divorce was 
made and entered on the said 24th day of June, 1950, dis¬ 
solving the bonds of matrimony between the affiant and 
the said Jane Douglas, which said decree of divorce be¬ 
came final six months from the date of entry thereof; 
that after said decree became final and on or about De¬ 
cember 24, 1950, the affiant remarried, and that the affiant 
and his present wife are residing at 1526 Wasatch Drive, 
Salt Lake City, Utah, and have made their home at said 
address since July 4, 1952, prior to which time their 
address was the Temple Square Hotel, Salt Lake City, 
Utah. 

That the affiant since about September of 1947 has not 
seen or heard from his former wife except through his 
attorney in connection with the waiver which his former 
wife filed in the divorce proceedings in Salt Lake City, 
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Utah, as aforesaid; that the affiant has received mail from 
and has corresponded with his mother in the District of 
Columbia; that the affiant has never at any time 
52 received any notice whatsoever of the pendency 
of any trial or the fact that suit had been filed 
against him, or that judgment had been entered against 
him in the above action; that he has never at any time 
received any summons, complaint, or suit papers of any 
type and never knew anything whatsoever about the 
above-captioned legal proceedings until the date of this 
affidavit; 'that the affiant’s former wife, Jane Douglas, was 
not authorized by appointment or by law to receive the 
summons and complaint allegedly left with her in the 
above-captioned action in February of 1950; that since 
first coming to Utah in August of 194S, as aforesaid, the 
affiant has periodically returned to Washington, D. C. 
about every three or four months in connection with his 
business activities and when in Washington on such occa¬ 
sions has either stayed with his mother at the Broadmoor 
Hotel Apartment, as aforesaid, or in a downtown hotel; 
that since August of 1948, the affiant has been in Wash¬ 
ington, D. C. on such occasions a total of about 2-4 weeks 
out of each year; that during the period of time that the 
affiant was a legal resident of Washington, D. C. he was 
a member of the 15th Street Christian Church; that he 
had a checking account with the City Bank of Washing¬ 
ton; that on March 12, 1947, he executed a note in the 
sum of $200.00 payable to the said city Bank of Wash¬ 
ington, which said note was paid in full on January 12, 
1948; that on May 29, 1947, the affiant owned a 1941 
Oldsmobile vehicle which bore District of Columbia li¬ 
cense plates 99-546; that at said time he had a District of 
Columbia operator’s permit No. 201-325. 

That the affiant has never actually been served with 
summons and has never received copy of any summons 
or complaint and never knew anything about said action. 



26 A 


to S Western States, to-wit: Montana, Idaho, Wyo- 
51 ming, Nevada, Colorado, New Mexico, Arizona and 
Utah; that at said time the affiant left Washington, 
D. C. and came out to Utah, making his headquarters in 
Provo, Utah; that the affiant, however, continued to main¬ 
tain his legal residence with his mother at the Broadmoor 
Hotel Apartment at 3601 Connecticut Avenue, Washing¬ 
ton, D. C. until about January of 1950 at which time the 
affiant was given a permanent assignment in said West¬ 
ern States aforementioned, and took up his headquarters 
in Salt Lake City, Utah, residing at -the Temple Square 
Hotel in Salt Lake City, Utah; that at said time when 
his assignment to the said Western States became per¬ 
manent, the affiant took up his legal residence and domi¬ 
cile in Salt Lake City, Utah; that on June 24, 1950, the 
affiant as an actual and bona fide resident of Salt Lake 
County, State of Utah, filed proceedings for divorce in 
the Third District Court of Salt Lake County, State of 
Utah, against Jane Douglas; that the said Jane Douglas 
on said date filed her written waiver consenting that 
said divorce might be heard; that a decree of divorce was 
made and entered on the said 24th day of June, 1950, dis¬ 
solving the bonds of matrimony between the affiant and 
the said Jane Douglas, which said decree of divorce be¬ 
came final six months from the date of entry thereof; 
that after said decree became final and on or about De¬ 
cember 24, 1950, the affiant remarried, and that the affiant 
and his present wife are residing at 1526 Wasatch Drive, 
Salt Lake City, Utah, and have made their home at said 
address since July 4, 1952, prior to which time their 
address was the Temple Square Hotel, Salt Lake City, 
Utah. 

That the affiant since about September of 1947 has not 
seen or heard from his former wife except through his 
attorney in connection with the waiver which his former 
wife filed in the divorce proceedings in Salt Lake City, 


Utah, as aforesaid; that the affiant has received mail from 
and has corresponded with his mother in the District of 
Columbia; that the affiant has never at any time 
52 received any notice whatsoever of the pendency 
of any trial or the fact that suit had been filed 
against him, or that judgment had been entered against 
him in the above action; that he has never at any time 
received any summons, complaint, or suit papers of any 
type and never knew anything whatsoever about the 
above-captioned legal proceedings until the date of this 
affidavit; that the affiant’s former wife, Jane Douglas, was 
not authorized by appointment or by law to receive the 
summons and complaint allegedly left with her in the 
above-captioned action in February of 1950; that since 
first coming to Utah in August of 1948, as aforesaid, the 
affiant has periodically returned to Washington, D. C. 
about every three or four months in connection with his 
business activities and when in Washington on such occa¬ 
sions has either stayed with his mother at the Broadmoor 
Hotel Apartment, as aforesaid, or in a downtown hotel; 
that since August of 1948, the affiant has been in Wash¬ 
ington, D. C. on such occasions a total of about 2-4 weeks 
out of each year; that during the period of time that the 
affiant was a legal resident of Washington, D. C. he was 
a member of the 15th Street Christian Church; that he 
had a checking account with the City Bank of Washing¬ 
ton; that on March 12, 1947, he executed a note in the 
sum of $200.00 payable to the said city Bank of Wash¬ 
ington, which said note was paid in full on January 12, 
1948; that on May 29, 1947, the affiant owned a 1941 
Oldsmobile vehicle which bore District of Columbia li¬ 
cense plates 99-546; that at said time he had a District of 
Columbia operator’s permit No. 201-325. 

That the affiant has never actually been served with 
summons and has never received copy of any summons 
or complaint and never knew anything about said action. 
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as aforesaid, and was first apprised of the fact that a 
judgment had been entered against him at the time of 
signing this affidavit; that on February 17, 1950, the 
date of the alleged service of summons upon him. 
53 the affiant was legally residing in and maintained 
his domicile at the Temple Square Hotel in Salt 
Lake City, Utah. 

Further affiant sayeth not. 

/s/ Henderson B. Douglas 
Subscribed and sworn to before me this 8 day of April, 
1953. 


/s/ William S. Frank 
Notary Public 

Residing at Salt Lake City, Utah 

My Commission expires March 21, 1954. 

• * • • 

54 Filed May 1 1953 Harry M. Hull, Clerk 


Affidavit In Support of Motion 
DISTRICT OF COLUMBIA, SS: 

I, MRS. CHARLES G. DOUGLAS, being first duly 
sworn, deposes and says as follows: that I am the mother 
of Henderson B. Douglas; that during the year 1947 my 
son and his wife, Jane, separated; that at the time of 
the separation the parties were living at 311 Madison 
Street, N. W., Washington, D. C., but when said separa¬ 
tion occurred mv said son moved to the Broadmoor 

* 

Apartments, 3601 Connecticut Ave., N. W., Washington, 
D. C., where he resided with me; that at said time and 
for a considerable period before my son had been a resi¬ 
dent of and had been working in the District of Colum¬ 
bia; that subsequent thereto he moved from the District 
of Columbia to Salt Lake City, Utah, where he presently 
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resides at 1526 Wasatch Drive; that he left the District 
of Columbia on or about August, 1948, when he went to 
Salt Lake City to take a temporary assignment which 
thereafter became permanent with the American Federa¬ 
tion of Labor; that after my son and his wife separated 
he never thereafter at any time lived at the Madison 
Street address; that I had no knowledge that any suit 
had been instituted against my son up until a short time 
ago, and no papers or summons of any kind were ever 
sent to me or left with me concerning an automobile 
accident which my son had had with a Capital Transit 
Company vehicle in 1947. 

/s/ Mrs. Charles G. Douglas 
Mrs. Charles G. Douglas 

District of Columbia 

Subscribed and sworn to before me this 17th day 

55 of April, 1953. 

/s/ Clarence E. Frye 

Notary Public, D.C. 

My Commission Expires 2/28/56. 

• • • • 

56 Filed May 1 1953 Harry M. Hull, Clerk 

Affidavit In Support of Motion 

DISTRICT OF COLUMBIA, SS: 

JANE G. KING, being first duly sworn, deposes and 
says as follows: that she is the former wife of Henderson 
B. Douglas, with whom she lived and resided at 311 
Madison Street, N.W., Washington, D.C., until Septem¬ 
ber of 1947; that on said date the said Henderson B. 
Douglas left the Madison Street residence of the parties, 
and the parties became permanently separated; that after 
September of 1947, the said Henderson B. Douglas, who 
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was a resident of the District of Columbia, did not there¬ 
after live or co-habit with affiant, either at the Madison 
Street address, or anywhere else; that said defendant in 
September of 1947, took up his abode with his Mother, 
at the Broadmoor, 3601 Connecticut Avenue, N.W., where 
he lived and resided up until the time he left the District 
of Columbia, which affiant believes was sometime during 
the Summer of 194S; that the said defendant moved to 
Utah, and thereafter instituted divorce proceedings 
against affiant culminating in a divorce in 1950; that in 
194S or 1949, a Deputy United States Marshal came to 
311 Madison Street, N.W., where she was residing and 
endeavored to leave some court papers, which were di¬ 
rected to Henderson B. Douglas; that affiant refused to 
accept said papers and advised said Marshal that -the 
said defendant no longer lived at said premises, and had 
not for some period of time; that she has no recollection 
of any papers being left with her, or at said ad- 
57 dress; that she was not authorized by the said 
defendant to accept service of process for him, 
and that said Madison Street address was not the de¬ 
fendant’s dwelling house, or place of abode after Septem¬ 
ber, 1947. 

/s/ Jane G. King 

Subscribed and sworn to before me this 20th day of 
April, 1953. 

/s/ A. Z. Stokes 

Notary Public, D.C. 

• • • • 
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58 Filed May 12 1953 Harry M. Hull, Clerk 

Objections To Motion To Set Aside Judgment 
And To Quash Service of Process 

Comes now the plaintiff, ADA E. WILLIAMS, and 
objects to the motion of Defendant, HENDERSON B. 
DOUGLAS, to set aside the judgment for plaintiff herein, 
to set aside the default, and to quash service of process, 
and for grounds of her objections refers to the Points 
and Authorities, affidavits, pleadings, and the record 
herein, which she prays to be read as a part hereof. 

/s/ Joseph J. Malloy 
Joseph J. Malloy 

• • • • 

62 Filed May 12 1953 Harry M. Hull, Clerk 

Affidavit of Attorney Relative To Service of Summons 
and Complaint on Defendant Henderson B. Douglas 

DISTRICT OF COLUMBIA: ss 

I, Carleton U. Edwards II, being first duly sworn de¬ 
pose and state as follows: that I am a member of the 
Bar engaged in active practice before the courts of the 
District of Columbia; that I discussed with attorney, 
Joseph J. Malloy, the facts concerning the case of Ada 
E. Williams, plaintiff, against Capital Transit Company 
and Henderson B. Douglas, defendants, Civil Action No. 
5472-49 in the United States District Court for the Dis¬ 
trict of Columbia; that the complaint in said case shows 
that plaintiff was a passenger for hire on a streetcar 
operated by defendant Capital Transit Company on May 
29, 1947 and she was injured when the streetcar, operated 
in a southerly direction on Seventh Street, collided with 
an automobile operated by Defendant Henderson B. Doug¬ 
las in an easterly direction on H Street, N. W., Washing- 
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ton, D. C.; that, according to his notes, affiant acting for 
and on behalf of attorney for plaintiff, prior to the time 
of service of process now questioned herein, checked the 
City Directory of Washington, D. C. which indicated that 
Henderson B. Douglas and his wife, Jane Douglas, 
63 resided at 311 Madison Street, N. W.; that de¬ 
fendant Henderson B. Douglas was an AF of L 
organizer; that said information appeared on page 326 
of the City Directory; that affiant advised the Office of 
the Marshal for the District of Columbia to serve defend¬ 
ant Henderson B. Douglas under Rule 4 of the Federal 
Rules of Civil Procedure at 311 Madison Street, N. W.: 
that the return of service of the writ by the United 
States Marshal herein shows “I hereby certify that on 
the 17th day of February*, 1950, I received the within 
summons and served the within named defendant Hender¬ 
son B. Douglas personally by leaving copy thereof at his 
usual place of abode with Mrs. Jane Douglas (wife), a 
person of suitable age, at 311 Madison Street, N. W. on 
2/18/50 as directed by attorney for plaintiff under Rule 
4.” 


/s/ Carleton U. Edwards II 
Carleton U. Edwards II 


Subscribed and sworn to before me this 12th day of 
May, 1953. 

/s/ Anna M. Cromer 

Notary Public, D. C. 

• i i i 
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64 Filed May 12 1953 Harry M. Hull, Clerk 

Affidavit In Opposition To Motion of Defendant Hender¬ 
son B. Douglas To Set Aside Judgment and to 
Quash Service of Process 

DISTRICT OF COLUMBIA: ss 

VIRGINIA L. WILLIAMS, being first duly sworn de¬ 
poses and says as follows: That she is the sister of plain¬ 
tiff, ADA E. WILLIAMS, with whom she resides at 1516 
R Street, N. W., W T ashington, D. C.; that plaintiff was 
injured on May 29, 1947 when a streetcar of defendant 
CAPITAL TRANSIT COMPANY on which she was 
riding as a passenger in southerly direction on Seventh 
Street, N. W. collided with an automobile owned and 
operated by defendant HENDERSON B. DOUGLAS in 
an easterly direction on H Street; that plaintiff was 
seriously and permanently injured and as a result thereof 
was placed in a plaster cast by her physician which cast 
was not removed until more than four months later; that 
plaintiff had worked at her employment in the Bureau 
of Engraving and Printing on the day of the accident 
but has not since been able to work; that as a result of 
the injuries she was obliged to retire for disability from 
her position with the United States Government where 
she had been employed for 29 years; that defendants 
contacted plaintiff and requested her to appear at a con¬ 
ference to be held at the office of the Capital Tran- 

65 sit Company in an effort to effect an amicable 
settlement with plaintiff; that on October 9, 1947 

affiant and plaintiff went to the office of the Capital 
Transit Company and there conferred with a representa¬ 
tive of the said Capital Transit Company and also the 
local representative of the insurance carrier for defend¬ 
ant, Henderson B. Douglas; that plaintiff at that time 
had not consulted an attorney and had been advised that 
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settlement was to be made; that defendants later refused 
to compensate plaintiff for her injuries and thereafter 
she employed attorney Joseph J. Malloy to represent her 
and file complaint herein; that affiant was present in 
this court at the trial of the above entitled cause on No¬ 
vember 13, 1952 and remained in attendance until the 
conclusion of said trial on November 19, 1952; that dur¬ 
ing the course of the said trial a representative of the 
insurance company for Henderson B. Douglas was pres¬ 
ent and conferred with the attorney for Capital Transit 
Company and with the attorney for plaintiff relative to 
the question of settlement; that although no formal ap¬ 
pearance was entered, defendant Douglas knew the case 
was pending and offered an amount by way of settlement 
before the jury reached a verdict in the case; that de¬ 
fendant, Henderson B. Douglas did know that the case 
had been filed against him and there was present thereat 
the local representative of the insurance carrier for said 
defendant; that the record herein shows that defendant, 
Henderson B. Douglas legally was served with a copy 
of the summons and complaint on February 18, 1950 and 
that default was taken against said defendant herein on 
June 28, 1950; that a judgment was entered herein after 
a lengthy jury trial for $10,000 against said defendant 
on November 19, 1952; that affiant knows of her personal 
knowledge that the representative of the insurance car¬ 
rier representing defendant Henderson B. Douglas was 
present in court during the trial of the case and before 
judgment was entered against said defendant; that Mrs. 

Jane Douglas, wife of said defendant, knew of 
66 the whereabouts of defendant Henderson B. Doug¬ 
las; that the duties of defendant as an organizer 
for the American Federation of Labor required him to 
travel considerably but he listed his address as 311 
Madison Street, N. W., Washington, D. C. and that was 
his dwelling house or usual place of abode; that his 
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name and address were listed in the local directory; that 
he owned and operated a 1941 Oldsmobile coup, bearing 
D. C. license No. 99-546 and D. C. permit No. 201-325, 
and had said automobile insured through a local insurance 
agent; that it would be unfair and unjust for this court 
to grant the motion of defendant, Henderson B. Douglas. 

/s/ Virginia L. Williams 
Virginia L. Williams 

Subscribed and sworn to before me this 11th day of 
May, 1953. 

/s/ Anna R. Cromer 

Notary Public, D. C. 

• * • • 

67 Filed May 19 1953 Harry M. Hull, Clerk 

Order 

Upon consideration of the defendant Douglas’ motion 
to set aside the judgment in this case and to quash serv¬ 
ice of process purportedly made upon the defendant, 
Douglas, it is by the court this 19th day of May, 1953, 

ORDERED, that the same be and is hereby granted, 
the judgment be and is hereby set aside, and the service 
of process purportedly made upon the defendant, Douglas, 
be and is hereby quashed. 

/s/ R. B. Keech 
Judge 

* • • • 
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68 Filed May 29 1953 Harry M. Hull, Clerk 

Motion To Vacate Order Quashing Service and Setting 
Aside Judgment Against Defendant, Douglas 

The plaintiff, ADA E. WILLIAMS, moves the court 
for an order setting aside and vacating the order entered 
herein on May 19, 1953, granting motion of defendant, 
HENDERSON B. DOUGLAS, to set aside the judgment 
entered against him and quash service of process herein, 
and to grant the plaintiff a hearing thereon and reinstate¬ 
ment of the judgment herein, upon the grounds that: 

1. The court erred in granting the motion of defend¬ 
ant Henderson B. Douglas to set aside the judgment, to 
set aside the default, and to quash service of process as 
to defendant. 

2. The return of the United States Marshal together 
with the record herein and affidavits filed on behalf of 
plaintiff in opposition to the motion of defendant Hender¬ 
son B. Douglas show that defendant Douglas was prop¬ 
erly served under Rule 4 of the Federal Rules of Civil 
Procedure. 

3. The court acted in an arbitrary manner in granting 
the motion of defendant Douglas and refusing plainti^ 

the right to furnish oral testimony in support of 

69 the affidavits in opposition to the motion of defend¬ 
ant Douglas. 

4. The attached affidavit of Deputy United States 
Marshal shows service was made on defendant Douglas 
under Rule 4 at premises 311 Madison Street, N. W 
Washimrton, D. C.; that plaintiff should have her day 
in court in order to show that the service of the summons 
and complaint was made in the manner prescribed by the 
Federal Rules of Civil Procedure and general practice of 
this court. 
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Affidavit and memorandum of points and authorities in 
support hereof annexed. 

/s/ Joseph J. Malloy 
Joseph J. Malloy 

Considered and denied R. B. Keech 6/12/53 
Filed Jun 19 1953 Harry M. Hull, Clerk 

70 Filed May 29 1953 Harry M. Hull, Clerk 

Affidavit of Attorney In Support of Motion 

DISTRICT OF COLUMBIA: ss 

I, JOSEPH J. MALLOY, being first duly sworn de¬ 
pose and state as follows: that I am a member of the 
Bar engaged in practice before the courts of the Dis¬ 
trict of Columbia and have personal knowledge of the 
facts hereinafter set forth; that the service of summons 
and complaint now being questioned herein w T as made pur¬ 
suant to Rule 4 after discussion with Carleton U. Ed¬ 
wards, II; that affiant endeavored to contact Howard F. 
Jacques so that he might give oral testimony on the 
motion of defendant Henderson B. Douglas to set aside 
the judgment and to quash service of process upon him; 
that affiant advised the court that Deputy Marshal 
Jacques was expected to return to the city on May 15, 
1953 and that action on the motion should not be taken 
until the hearing of oral testimony; that affiant had been 
advised by Mrs. Jane Douglas prior to the filing of the 
summons and complaint that her husband Henderson B. 
Douglas was out of the citv in connection with his busi- 
ness but that he would return to 311 Madison Street, 
N. W., Washington, D. C. for the Christmas hoidays; 
that affiant talked with the representative of the 

71 insurance company of defendant Douglas in the 
court house during the trial of the case before 

Judge Keech in November, 1952; that the representa- 
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tive of the insurance carrier for defendant Douglas was 
present in court in company with the attorney now ap¬ 
pearing specially for defendant Douglas; that the repre¬ 
sentative of the insurance company discussed the ques¬ 
tion of settlement on behalf of defendant Douglas with 
affiant as attorney for plaintiff in court while the jury 
was deliberating on the case and before judgment was 
entered herein; that affiant believes and therefore avers 
that the statements made in the affidavits of Virginia L. 
Williams and Carleton U. Edwards, II are true; that be¬ 
fore the order was signed herein on May 19, 1953, af¬ 
fiant requested the judge to take oral testimony so that 
plaintiff would have an opportunity to examine and as¬ 
certain if the facts set forth in the affidavits were true 
and advising that the affidavits and statements of Dep¬ 
uty Marshal raised an issue of fact which could only be 
decided after hearing of oral testimony but the judge 
declined to hear oral testimony and signed the order 
herein. 

/s/ Joseph J. Malloy 
Joseph J. Malloy 

Subscribed and sworn to before me this 29th day of 
May, 1953. 

/s/ Anna M. Cromer 

Notary Public, D. C. 

• • • • 

72 Filed May 29 1953 Harry M. Hull, Clerk 

Affidavit of Deputy United States Marshal 
Relative To Service of Summons 
and Complaint on Defendant 
Henderson B. Douglas 

DISTRICT OF COLUMBIA: ss 

I, HOWARD F. JACQUES, being first duly sworn de¬ 
pose and state as follows: That I am a Deputy United 
States Marshal in and for the United States District 
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Court for the District of Columbia; that I personally 
served a copy of the summons and complaint on Mrs. 
Jane Douglas, wife of defendant Henderson B. Douglas 
on February 18, 1950 as directed by attorney for plaintiff 
under rule 4 at premises 311 Madison Street, N. W., 
Washington, D. C.; that my return of service of the writ 
was duly filed herein and the return of service made by 
the United States Marshal is shown in the record herein; 
that affiant personally delivered the summons and com¬ 
plaint to Mrs. Jane Douglas; that affiant so advised the 
attorney for defendant Henderson B. Douglas when ques¬ 
tioned as to service herein; that affiant is still employed 
as a Deputy United States Marshal but was away from 
his duties from May 13 until May 15; ’53 that on his re¬ 
turn to his duties on May 15 he was advised that at¬ 
torney for plaintiff had been endeavoring to con- 
73 tact him with reference to a hearing before Judge 
Keech in the United States District Court for the 
District of Columbia; that upon his return about noon 
time on May 15, he went to the court room of Judge 
Keech and was advised that the hearing was over but 
that he thereupon made a statement regarding the serv¬ 
ice on defendant Henderson B. Douglas to Judge Keech; 
that the attorneys for plaintiff and defendant were not 
present at the time; that affiant has no personal interest 
in this matter and that the service was made in connec¬ 
tion with his duties as Deputy United States Marshal as 
shown in the record herein. 

/s/ Howard F. Jacques 
Howard F. Jacques 

Subscribed and sworn to before me this 25th day of 
May, 1953. 

/s/ Lillian A. Trammell 
Notary Public, D. C. 

My commission expires Feb. 28, 1958. 

• • • • 
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77 Filed Jun 3 1953 Harry M. Hull, Clerk 

Points and Authorities In Opposition To Motion 

Plaintiff has added nothing new to his motion, and he 
sets out the same things that he presented to the court 
during the course of the oral argument. The plaintiff 
was given an opportunity to present oral testimony, and 
nothing can possibly be added to the factual picture which 
has not previously been presented to the court. It is 
clear that the service in this, case was void, as was the 
subsequent judgment, and the court very properly granted 
the motion of the defendant, Douglas. 

GALIHER & STEWART 
By /s/ R. W. Galiher 

Richard W. Galiher 

• • • • 


78 Filed Jul 3 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 3rd day of July, 1953, that 
Plaintiff, Ada E. Williams hereby appeals to the United 
States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 19th day 
of May, 1953 in favor of defendant, Henderson B. Doug¬ 
las against said plaintiff, Ada E. Williams, setting aside 
judgment in her favor and granting motion to quash 
service, and denial on June 19, 1953 of plaintiff’s mo¬ 
tion to vacate order quashing service and setting aside 
judgment (signed as of 6-12-53). 

/s/ Joseph J. Malloy 

Attorney for Plaintiff 
1406 G Street, N. W., 
Washington 5, D. C. 

• • • • 
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79 Filed Jnl 30 1953 Harry M. Hull, Clerk 

Appellant's Designation of Record On Appeal 

The Appellant designates the following to be included 
in the record on appeal in the above entitled cause: 

1. The record of proceedings in this Court, including 
designation of record on appeal by Plaintiff-Appellant 
herein against Co-Defendant Capital Transit Company 
now pending in the United States Court of Appeals for 
the District of Columbia Circuit No. 11715. 

2. Complete proceedings, record entries and evidence 
herein in connection with the Motion of Defendant Hen¬ 
derson B. Douglas to set aside the judgment for Plaintiff 
herein, to set aside the default, and to quash service of 
process, including the stenographic transcript of proceed¬ 
ings before Judge Keech, and all orders thereon. 

/s/ Joseph J. Malloy 
Joseph J. Malloy 

• • • • 

SO Filed Aug 10 1953 Harry M. Hull, Clerk 

Order Extending Time Within Which To File Transcript 
Of Record In Court of Appeals 

Upon application of the attorney for the Appellant, 
and it appearing that the attorneys for the Appellee have 
consented hereto, it is by the Court this 10th day of Au¬ 
gust, 1953 

ORDERED, that the time within which the Appellant 
may file the transcript of record in the Court of Appeals 
be, and the same is hereby extended to and including the 
11th day of September, 1953. 

/s/ Edward M. Curran 
Judge 
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Consent: 

/s/ R. W. Galiher 

GALIHER & STEWART 
Attorney for Appellee 
Woodward Building 
Washington, D. C. 
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No. 11,715 


STATEMENT OF QUESTIONS PRESENTED 

1. Whether the Court correctly entered judgment for 
defendant, a common carrier, on motion for directed ver¬ 
dict, following jury disagreement and mistrial, in a per¬ 
sonal injury action by its passenger for hire, where the 
injured party invoked the doctrine of res ipsa loquitur 
and also offered evidence considered sufficient by the 
plaintiff-passenger to show negligence, and to justify the 
Judge in sending the case to first jury, but which was 
later held insufficient bv the Trial Court. 

2. Whether the happening of a collision and surround¬ 
ing circumstances, wherein the streetcar of defendant, a 
common carrier, ran into and struck an automobile, re¬ 
sulting in injuries to streetcar passenger for hire, war¬ 
rant an inference that the defendant neglected to exercise 
that high degree of care owing by common carrier to its 
passenger for hire, thus establishing a prima facie case 
to be decided by the jury, as against a motion for di¬ 
rected verdict, entitling passenger to a new trial follow¬ 
ing jury disagreement and mistrial. 

3. Whether plaintiff, injured when a southbound street¬ 
car in which she was riding as a passenger for hire col¬ 
lided with an eastbound automobile, should be compelled, 
over objection, to account for the occurrence of the col¬ 
lision, after she had already testified that she did not 
know where the front of the streetcar was when she first 
saw the automobile, or whether the streetcar entered the 
intersection first, because she was standing in the middle 
of the streetcar. 
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Um&fc States (Snurt at Appeals 

For the District of Columbia Circuit 


No. 11,715 


Ada E. Williams, Appellant 

v. 

Capital Transit Company, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by Ada E. Williams from a judgment 
in favor of appellee, Capital Transit Company, defend¬ 
ant below, upon its motion for directed verdict, following 
disagreement of the jury and mistrial, in her action to 
recover damages for personal injuries sustained when a 
streetcar in which she was riding as a passenger for 
hire struck an automobile operated by Henderson B. 
Douglas, named as co-defendant. Notice of appeal was 
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duly given and her undertaking on appeal hied. Juris¬ 
diction is conferred by Title 28, Section 1291, of the 
United States Code. 

STATEMENT OF CASE 

The plaintiff (appellant) brought this action against 
the Capital Transit Company, defendant (appellee) and 
co-defendant Henderson B. Douglas, to recover damages 
for personal injuries which she sustained on May 29, 
1947, while a passenger for hire in a southbound street¬ 
car of Capital Transit Company which ran into and col¬ 
lided with an eastbound automobile operated by Douglas 
at 7th and H Streets, N. W., in the District of Columbia. 
(J.A. 3A) 

Appellant boarded the streetcar at 7th and H Streets 
about 5:30 P.M. All the seats were occupied and pas¬ 
sengers were standing very close together in the aisle. 

» She stood between the front of the streetcar and the 
middle exit on the right hand side facing south holding 
onto one of the seats or rods with her right hand (Tr. 
43, 44). She saw an automobile proceeding eastward on 
H Street. The streetcar did not start up normally from 
the loading platform; it went unusually fast, going to¬ 
ward Pennsylvania Avenue, and ran into and tore the 
rear end of the Douglas automobile apart (Tr. 45, 140). 
There was a crash and the streetcar careened right and 
then left and almost turned over. She was thrown for¬ 
ward and then backward against a seat and fell to the 
floor of the streetcar. (Tr. 21, 22). She did not hear any 
gong or bell as the streetcar moved south before the col¬ 
lision. (Tr. 151). Following the collision a bar was used 
to pry the streetcar away from the auto it was so badly 
bent (Tr. 141). 

She had worked that day at the Bureau of Engraving 
and Printing, but not since, and had to retire on dis- 
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ability as a result of the injuries sustained in this acci¬ 
dent. (Tr. 27, 29, 195) 

Appellant testified that she did not know where the 
front of the streetcar was when she first observed the 
eastbound automobile, or whether it reached the inter¬ 
section first, because she was standing in the middle of 
the streetcar (Tr. 51). Later, over objection, she gave 
an estimate of possible positions and locations on the plat 
prepared by appellee (Deft. Ex. 1) (Tr. 56). 

A witness for appellant, David Chefer, testified that 
he was a police officer attached to the Accident Prevention 
Unit and went to the scene of the accident about 5:33 
P.M. on May 29, 1947, and reported the Capital Transit 
Company streetcar as the striking vehicle. The Capital 
Transit Company at that time had a bus route running 
east and west on H Street. The automobile of Douglas 
was headed east on IT Street and the streetcar was headed 
south on 7th Street, NAY. It was raining and the street 
was wet. The lighting was good and traffic signals were 
in operation. The streetcar operator said the streetcar 
was going 10 to 15 miles an hour, and Douglas said his 
automobile was going 10 miles an hour, in the presence 
of each other at the scene. (Tr. 1S5). The official report 
of the accident stated that the streetcar struck the auto¬ 
mobile on the “left door and left rear fender”. He had 
no independent recollection about the front top. He took 
appellant to Freedmen’s Hospital in a scout car from 
the scene of accident (Tr. 191, 192). 

The witnesses for appellee relating to the accident were 
Mrs. Bertha Fein, Robert A. Walker, and the streetcar 
operator, IT. M. Owens. Mrs. Fein testified that she 
boarded the southbound streetcar at 7th and Florida Ave¬ 
nue, after an American League ball game, and was stand¬ 
ing up behind the motorman when the car stopped at the 
loading platform at 7th and H Streets. The streetcar 
started slowly on the green light, and a truck, or some- 
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thing similar, was crossing in front of the streetcar in 
an easterly direction on H Street. The automobile which 
was struck by the streetcar was proceeding directly be¬ 
hind this. She was anxious to get home and did not hear 
any gong or bell sounded or rung, and did not remember 
sound of a horn of any kind. The streetcar struck the 
automobile (Tr. 299, 300). 

Robert A. Walker testified that he attended the ball 
game on the afternoon of the accident, boarded the street¬ 
car at 7th and Florida Avenue and sat on the right side 
of the car just ahead of the rear right door exit. The 
streetcar stopped for passengers at 7th and H Streets. 
He was looking out the right side and just as the traffic 
light was changing saw a truck or bus—it could have 
been a Capital Transit bus—coming east on H Street 
and this automobile which was struck by the streetcar 
was going through after it. At that time the Capital 
Transit streetcar had not started up, nor had the Doug- 
glas automobile reached the intersection (Tr. 310) This 
bus or truck went through the intersection on the yellow 
caution light as to east and west movement of traffic, and 
Douglas’ automobile was back about ten feet, following 
this other vehicle. The streetcar started slowly when 
the light turned green, and was across the center of the 
intersection three or four feet when the Douglas auto¬ 
mobile entered the intersection and they collided (Tr. 
305, 309, 312, 317). 

The streetcar operator, H. M. Owens, testified that 
when the streetcar reached 7th and H Streets, N. W., 
he stopped for passengers. The traffic light for south¬ 
bound traffic was green when he started from the loading 
platform at five or six miles an hour. When the street¬ 
car got to about the center of the intersection there was 
an automobile approaching the intersection eastward in 
front of the streetcar and there was a collision. The 
streetcar hit the coupe automobile back of the front fen- 
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aer, along about the hinge of the door (Tr. 321). He no¬ 
ticed a Capital Transit bus pass in front of his streetcar 
from west to east on H Street followed by this automobile 
that was struck by the streetcar. The Capital Transit bus 
passed over in safety, crossed both street car tracks and 
had gone across the intersection in order to stop at the 
bus stop then located on the east side of 7th Street on 
H Street (Tr. 323). The bus had completed crossing the 
intersection before the light changed from amber, and 
when the 1941 Oldsmobile Coupe of Douglas came through 
it was struck by the streetcar (Tr. 324, 325) He did not 
hear Douglas tell the policeman that the Capital Transit 
bus obstructed his view\ (Tr. 326). 

Appellee also called as a witness William V. O’Sullivan, 
who testified that he is a claims adjuster for Capital 
Transit Company; that on June 2, 1947 he went to the 
home of appellant and obtained her version of how the 
accident happened; that she made an oral statement to 
him which he wrote out in longhand, but which she re¬ 
fused to sign (Tr. 331). 

In rebuttal, appellant called as a witness, her sister, 
Virginia Williams, who testified that she "was present dur¬ 
ing the conversation with adjuster O’Sullivan; that he 
remained in their home on June 2, 1947 for a period of 
about six minutes during which time he wrote nothing 
whatsoever; that he had several papers in his hand and 
requested appellant to sign a statement, w’hich she re¬ 
fused to do (Tr. 348). 

At the conclusion of appellant’s case, and again at the 
close of all the evidence, appellee moved for a directed 
verdict which was denied by the Trial Judge, who then 
submitted the case to the jury. The jury could not agree 
upon a verdict, and, the following day, after further in¬ 
structions from the Court as to “how- to wreigh the evi¬ 
dence”, wras discharged and a mistrial ordered as to ap- 
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pellee (J.A. 10A). Thereafter, appellee moved under 
Rule 50 (b) of the Federal Rules of Civil Procedure for 
entry of judgment in its favor in accordance with motion 
for directed verdict, which motion the Trial Court grant¬ 
ed (J.A. 12A). Whereupon, the appellant filed her mo¬ 
tion to vacate this judgment and asked for a new trial, 
and her motions were denied (J.A. 13A). Appeal to this 
Court followed. (J.A. 14A). 

STATEMENT OF POINTS 

1. The Court erred in entering judgment for appellee 
in accordance with its motion for directed verdict. 

Appellant established a prima facie case. 

2. The Court erred in denying the motion of ap¬ 
pellant for a new trial. 

The doctrine of res ipsa loquitur applies. 

3. The Court erred in compelling appellant to esti¬ 
mate where the front of the streetcar was when she first 
saw the eastbound automobile, or whether the streetcar 
entered the intersection first, when she had already testi¬ 
fied that she did not know the position because she -was 
standing in the middle of the streetcar. 

SUMMARY OF ARGUMENT 

1. Appellee, a common carrier, is required to exercise 
the highest degree of care in transporting passengers for 
hire. The appellant established a prima facie case 
against appellee by proof of the relationship of passenger 
and carrier, happening of the collision wherein streetcar 
struck automobile, injury to appellant standing in street¬ 
car during carriage, and damages as shown by the evi¬ 
dence. The circumstances were such that the motorman 


by proper care and foresight should have apprehended 
danger of collision. The choice of conflicting versions of 
the way the accident happened, the decision as to which 
witness w~as telling the truth, the inferences to be drawn 
from the facts are questions for the jury. 

2. There was sufficient evidence of negligence to war¬ 
rant submission of the case to the first jury and, after 
disagreement, to entitle appellant to a new trial. The 
trial court submitted the case to the jury upon the infer¬ 
ence of negligence arising from the res ipsa loquitur 
doctrine, and also on the question of failing to keep the 
streetcar under control so as to avoid colliding as re¬ 
quired by Traffic and Motor Vehicle Regulations for the 
District of Columbia, then in effect. It was for the jury 
to determine whether the evidence predominated in ap¬ 
pellant’s favor. 

3. The transportation of appellant was wholly con¬ 
trolled by the motorman operating the streetcar, and she 
was not required to be on the watch, either as to its 
management or that of the automobile, or when the colli¬ 
sion took place, to account for its occurrence. She should 
not have been compelled to guess and estimate as to the 
position of the vehicles, after she had testified that she 
did not know because she was standing in the middle of 
the streetcar. 

ARGUMENT 

1 . 

With Respect to Point 1, Appellant Desires the Court to 
Read the Following Pages of the Reporter’s Tran¬ 
script: (Tr. 21-23, 27, 44-45, 299-300, 309-317, 321-325, 
395-399, 404-408 incl.) 

The complaint of appellant charged (1) general negli¬ 
gence against Capital Transit Company for its failure to 
exercise the highest degree of care in the operation, main- 
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tenance and control of its streetcar and failure to trans¬ 
port appellant safely as a passenger for hire and (2) 
negligence against both Douglas and Capital Transit Com¬ 
pany for failure to keep their respective vehicles under 
control so as to avoid colliding and with violation of 
Traffic and Motor Vehicle Regulations of the District of 
Columbia in effect at the time of the accident, whereby 
the streetcar on which appellant was a passenger for 
hire ran into and collided with the automobile operated 
by Douglas. 

The law* is well settled that it is the duty of a common 
carrier to use the highest degree of care in the protec¬ 
tion of its passengers for hire. Appellant established a 
prima facie case by proof that she w’as injured when a 
southbound streetcar of appellee, on wrhich she w’as rid¬ 
ing as a passenger for hire, ran into and collided with 
the left door and left rear fender of the eastbound auto¬ 
mobile of Douglas. This permitted an inference of negli¬ 
gence and required submission of the case to the jury. 
Gle&son v. Virginia Midland Ry. Co., 140 U.S. 435, 11 
S. Ct. 859, 35 L. Ed. 458 (1801); Francis v. Fitzixitrick, 
67 App. D.C. 69, 89 F. 2d 813 (1937); Capital Transit 
Company v. Jackson, 80 U.S. App. D.C. 162, 149 F. 2d 
839, 161 A.L.R. 1110, certiorari denied 326 U.S. 762, 66 
S. Ct. 143, 90 L. Ed. 459 (1945). 

The evidence offered by defendant attempted to justify 
the collision on the ground that the streetcar operator 
w’as proceeding in accordance with a green light. Appel¬ 
lant said the streetcar moved unusually fast, and did not 
ring a gong or bell. The streetcar motorman testified 
that a Capital Transit bus crossed eastward in front of 
his streetcar followed by the Douglas automobile. This 
bus crossed the intersection in safety and was pulling into 
the bus stop then located in the southeast corner of 7th 
Street on H Street when the light turned amber. Witness 
Walker testified that the Douglas automobile w’as about 
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ten feet behind the bus and Mrs. Fein testified that the 
Douglas automobile was directly behind this large vehicle 
—later designated by the streetcar operator as the Capi¬ 
tal Transit bus,—when they both crossed in front of the 
streetcar. This created a question of fact for the jury. 
By entering judgment for appellee on its motion for di¬ 
rected verdict the trial court usurped the functions of the 
jury. It was for the jury to believe or disbelieve the wit¬ 
nesses and to determine the truth and adequacy of the 
testimony offered by appellee. The jury may well have 
concluded that the motorman was negligent in permitting 
the streetcar to get into such a position that he ran into 
and collided with the Douglas automobile, or that the col¬ 
lision was caused by the failure of the motorman to keep 
a reasonable lookout. The jury could well have found 
that the motorman should have stopped the streetcar or 
slowed down its speed or give a warning to the automo¬ 
bile and thus avoid the collision. The paramount obliga¬ 
tion of appellee is to its passengers for hire. Since rea¬ 
sonable men might well differ on the facts the case should 
go to the jury. Shewmaker v. Capital Transit Co., 79 
U.S. App. D.C. 102, 143 F. 2d 142 (1944); Higashi, et al 
v. Shifflett, 90 U.S. App. D.C. 302, 195 F. 2d 784 (1952). 

In Bell Cab Co., Inc., v. Coppridge, 81 U.S. App. D.C. 
337, 338, 158 F. 2d 540 (1946), the negligent operation of 
a private automobile, in collision with the taxicab, was 
the primary cause of the accident, but the cab company 
was held liable to a passenger. The Court there said: 

“Without doubt Schmidt’s negligent operation of 
his car was the primary cause of the accident. It 
may be conceded also that Travis used ordinary care 
in the operation of his car when he entered the in¬ 
tersection without stopping, relying on the protection 
of the stop sign and on his judgment of the speed of 
Schmidt’s car and its distance from him. But a taxi- 
cab operator, like any other common carrier, does not 
discharge his legal duty by exercising ordinary care 
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for the safety of his passengers. The law holds him 
to the exercise of the highest degree of care. • • • 
The jury had the right to conclude, as it did, that 
the extraordinary care due from a taxicab driver re¬ 
quired either that he stop or that he be prepared to 
stop almost instantly, should the other car fail to 
observe the stop sign and so fail to yield the right of 
way.” In a footnote the Court said: “This is true 
regardless of whether the intersection is controlled 
by stop lights or stop signs and regardless of whether 
a traffic regulation technically gives to one approach¬ 
ing car the right of way over another.” 

2 . 

With Respect to Point 2, Appellant Desires the Court to 
Read the Following Pages of the Reporter’s Tran¬ 
script: (Tr. 19-23, 43-46, 178-181, 184-185, 191, 355- 
356, 367-368, 376, 384-385, 395-397, 403-408 incl.) 

The doctrine of res ipsa loquitur was properly invoked 
by appellant. The trial court realized this during a dis¬ 
cussion relative to jury instructions following the denial 
of motion for directed verdict. The Judge said: “I think 
what I give will satisfy you because I am going to follow 
the Jackson case. (■Capital Transit v. Jackson, 80 U.S. 
App. D.C. 162).” (Tr. 355). 

In Cole v. Capital Transit Company, 90 U.S. App. D.C. 
289, 290, 195 F. 2d 568, 569, (1952) this Court said: 

“The crucial question is not what the motorman 
did after he was faced with the emergency of the 
Barnes car, but how he happened to become involved 
in that emergency. Were the circumstances such that 
he by proper care and foresight should have appre¬ 
hended danger of a collision? If so, regardless of the 
streetcar’s preferred right of way, it became the 
motorman’s duty to do all that reasonably could have 
been done to avoid the impending danger. Bell Cab 
Co., Inc. v. Coppridge, 1946, 81 U.S. App. D.C. 337, 
158 F. 2d 540; Wichita Transp. Corporation v. Braly, 
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10 Cir., 1945, 150 F. 2d 315. Hence there arose ques¬ 
tions which fell within the province of the jury to 
decide. Upon their solution hung the ultimate deci¬ 
sion as to whether the evidence did preponderate in 
favor of plaintiff’s charge that the streetcar was 
negligently operated by the motorman.” 

In Underwood v. Capital Transit Company, 87 U.S. 
App. D.C. 68, 69, 183 F. 2d 822 (1950) this Court said: 

“The doctrine of res ipsa loquitur, when applic¬ 
able, does no more than establish a prima facie case 
based on an inference by virtue of which the plain¬ 
tiff is enabled to escape the possibility of having the 
Court direct a verdict against him.” See also Sween¬ 
ey v. Erving, 228 U.S. 233, 240, 57 L. Ed. 815, 819 
(1913); Capital Transit Company v. Jackson, supra; 
Cole v. Capital Transit Company, supra. 

The principle is well stated in Washington Loan and 
Trust Company v. Hickey, 78 U.S. App. D.C. 59, 61, 137 
F. 2d 677 (1943): 

“Appellant urges that the case is not within the 
principle of res ipsa loquitur. This question is more 
interesting than important. “The phrase is nothing 
but a picturesque way of describing a balance of 
probability on a question of fact on which little evi¬ 
dence either way has been presented.” The principle 
behind the phrase is one of inclusion, not exclusion. 
A plaintiff whose case comes within the principle is 
entitled to go to the jury, but no plaintiff who makes 
a probable case is disentitled to go to the jury by 
the fact that his case does not come within it or 
goes beyond it. The principle in question is simply 
that when the cause of an accident is (1) known, (2) 
in the defendant’s control, and (3) unlikely to do 
harm unless the person in control is negligent, the 
defendant’s negligence may be inferred without ad¬ 
ditional evidence. There is nothing arbitrary or tech¬ 
nical about the principle except its name. In this 
ease, additional evidence tending to show negligence 
was introduced; otherwise the case is within the 
principle.” 


12 


3. 

With Respect to Point 3, Appellant Desires the Court to 
Read the Following Pages of the Reporter’s Tran¬ 
script: (Tr. 50-58. 133-141, 355, 367, 398-400 incl.) 

In Capital Transit Company v. JacJcscm, supra, this 
Court held that an inference of negligence for jury con¬ 
sideration was created by the fact of an accident and 
that the injured passenger “was not expected or re¬ 
quired to be on watch against accidents or collisions with 
other vehicles” or “if a collision takes place, to account 
for its occurrence.” 

Appellant had been asked on cross examination to 
point out on a plat where the front of the southbound 
streetcar was when she first saw the eastbound automo¬ 
bile. It was apparent she did not understand (Tr. 46), 
and after some confusion the following occurred: 

“Mr. Sirica: Q. When the front of the streetcar 
got into this intersection—by the wav, the streetcar 
went into the intersection first; that is right, isn’t 
it? 

A. It was moving unusually fast down toward 
Pennsylvania Avenue. 

The Court: No, Madam. Won’t you please try 
to listen to the question? He asked you a very simple 
question. Did the streetcar get into the intersection 
first? 

The Witness: Well, I was near the middle of the 
car. 

The Court: Do you know? If you do not know, 
just state so. 

The Witness: I don’t know. 

The Court: You don’t know. 

Mr. Sirica: Q. You don’t know whether it went 
through first or not? 

A. No, because I was standing in the middle of 
the car. 

Q. Isn’t it a fact when the streetcar went into 
the intersection, it got there before this automobile 
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did, and you saw this automobile when the streetcar 
was in the intersection? 

Mr. Malloy: Just a minute. I object, if Your 
Honor please. She said she didn’t know. 

The Court: She hasn’t said, because the question 
hasn’t been put. 

Mr. Malloy: No. 

The Court: Don’t let’s argue. If you want to 
testify, you will have to be sworn. We have to let 
the witness testify some.” (Tr. 51, 52). 

Following the objection appellant was asked: 

“Q. Where was the front of the streetcar when 
the automobile was in the middle of the block? Will 
you put a mark there? 

A. I don’t remember that, but I know the street¬ 
car was going faster than the automobile, and the 
automobile was very much slower than the street¬ 
car. 

The Court: No, Madam. He is not asking you 
anything pertaining to that. Won’t you please try 
to answer the questions put?” (Tr. 53). 

Following a line of similar questions appellant was then 
asked: 


“Q. Can you place, for the benefit of the jury 
and His Honor, a mark in this intersection where 
the front of the car was when you saw this automo¬ 
bile? 

A. I was in the center of the car. I couldn’t see 
the front of it. I just gave vou an estimate.” (Tr. 
56). 

The trial court later used this testimony as a basis 
in sustaining the motion of appellee for a directed ver¬ 
dict which we contend was erroneous. 

Appellee, in its motion for directed verdict following 
jury disagreement, contended that the facts herein were 
analogous to those in Washington, Marlboro & Annapo¬ 
lis Motor Lines, Inc. v. Maslce, 89 U.S. App. D.C. 36, 190 
F. 2d 621 (1951), comparing the statements allegedly 
made by appellant to claims adjuster O’Sullivan to the 
statement of appellee to her doctor in the Maske case 
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that the “bus and an auto almost had a collision.” The 
cases are readily distinguishable. In the Maske case 
there was no collision between the bus in which the plain¬ 
tiff was riding as a passenger and the taxicab which cut 
in front of the bus, whereas in the instant case all wit¬ 
nesses for appellant and appellee testified that the street¬ 
car struck the automobile. 

CONCLUSION 

We respectfully submit that the lower court erred in 
rendering judgment for appellee, Capital Transit Com¬ 
pany, in accordance with its motion for directed verdict, 
and in refusing to submit the case to a second jury, and 
pray that the judgment of the United States District 
Court for the District of Columbia be reversed and the 
case remanded for a new trial. 

Respectfully submitted, 

Joseph J. Malloy 

Attorney for Appellant 
1406 G Street, N. W. 
Washington 5, D. C. 
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BRIEF FOR APPELLEE 


COUNTER STATEMENT OF CASE 

A. The facts and proceedings below 

Appellant, Ada E. Williams, filed a complaint against 
appellee Capital Transit Company, alleging in the first 
count that it “negligently permitted and caused the said 
street car upon which the plaintiff was a passenger to run 
into and collide with the left door and left rear fender of 
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an automobile operated by Defendant Henderson B. 
Douglas in an easterly direction on H Street, Northwest, 
at or near Seventh Street, in the City of Washington, 
District of Columbia.” In the second count appellant 
asserted that the defendants Capital Transit Company and 
Henderson B. Douglas “failed to keep said vehicles under 
control so as to avoid colliding.” 

At the pretrial it was claimed that defendant Capital 
Transit Company was negligent in that its streetcar was 
operated at an excessive rate of speed and that its operator 
“failed to keep proper attention while driving.” 

At the trial appellant testified that she was a standing 
passenger on a crowded streetcar which was involved in a 
collision with an automobile at the intersection of Seventh 
and H Streets, N. W. (Tr. 21). She boarded the streetcar 
at the northwest corner of that intersection (Tr. 20). The 
streetcar began moving in a southerly direction on Seventh 
Street at an unusual pace (Tr. 21); she saw a gray auto¬ 
mobile being driven in an easterly direction on H Street 
(Tr. 21, 143); there was a great crash, the streetcar 
careened to the right and then to the left and almost turned 
over (Tr. 21), and she was thrown to the floor (Tr. 147). 
In addition appellant testified that the streetcar was 
moving at a rate of speed substantially greater than that 
of the automobile (Tr. 138-140); that at the time she first 
saw the automobile the streetcar had moved about a 
quarter of a block (Tr. 53) and had gone into the inter¬ 
section (Tr. 57); and that the automobile was in the middle 
of the block between Seventh and Eighth Streets when she 
first saw it (Tr. 52). Appellant placed the relative posi¬ 
tions of the streetcar and the automobile at the time she 
first saw the automobile on a plat, not once but several 
times (Tr. 46-58, 133-138). 

The testimony of the witnesses for the defendant, 
Capital Transit Company, was uniform to the effect that 
the streetcar had been stopped on the north side of the 
H Street intersection (Tr. 295, 304, 320); that before it 


3 


started a large vehicle, later identified as a Capital Transit 
bus (Tr. 321), passed through the intersection in front of 
it (Tr. 297, 305, 321); that the streetcar started on a green 
light (Tr. 296, 305, 320); that the streetcar was moving 
slowly (Tr. 301, 307, 320); that the streetcar was at the 
center of the intersection when the automobile entered the 
intersection (Tr. 305) and the collision occurred (Tr. 297, 
306, 320). The testimony also disclosed that the impact 
was slight (Tr. 189, 299-301, 306) and that the other 
passengers were not thrown around, that they saw no one 
fall to the floor, and that they heard no one exclaim or say 
that they were injured as a result of the collision (Tr. 299- 
301, 306). Witness Robert A. Walker testified that he was 
watching the automobile and that he first knew the autoist 
was not going to stop when the streetcar had reached the 
center of the intersection (Tr. 312). 

Appellee made a motion for directed verdict in its favor 
at the close of the plaintiff’s case which was denied with¬ 
out prejudice to its renewal. After all the evidence was 
taken it was renewed and the trial judge denied the motion 
again without prejudice saying at page 359 of the 
transcript: “We can consider that if it becomes necessary, 
further, and at greater length.” After the jury reported 
hopeless deadlock on the issue of the appellees negligence 
(Tr. 387) the court discharged them from further con¬ 
sideration of the case against the Capital Transit 
Company. 

Later, in accordance with Rule 50, Fed. R. Civ. P., the 
trial judge entered judgment in favor of the defendant, 
Capital Transit Company pursuant to its motion for 
directed verdict. 


B. Question presented 

The only substantial question presented is whether under 
the facts of this case and in consideration of all the 
evidence the trial judge correctly directed a verdict in 
favor of the defendant. 
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SUMMARY OF ARGUMENT 

The trial court correctly interpreted and applied the case 
of Capital Transit Company v. Jackson, 80 U.S. App. D.C. 
162, 149 F. 2d 839 (1945) in directing a verdict in accord¬ 
ance with Rule 50(b) Fed. R. Civ. P. in favor of the 
appellee. The trial court’s view that the evidence overcame 
the inference afforded by the application of the doctrine of 
res ipsa loquitur is completely supported by the evidence 
when viewed in its entirety. There is nothing in the 
evidence which would have substantially supported a 
verdict for the plaintiff if one had been rendered. The 
appellant’s contention that the trial court may not direct a 
verdict when the doctrine of res ipsa loquitur is applicable 
is unsupportable. Washhigton, Marlboro & Annapolis 
Motor Lines v. Maske, 89 U.S. App. D.C. 36, 190 F. 2d 621 
(1951). 

Appellant’s contention that she was compelled to testify 
as to facts concerning which she had no information is 
without merit. Appellant was not, nor could she have been, 
compelled to testify to facts about which she had no know¬ 
ledge. The confusion inherent in her testimony was of her 
own making and the physical impossibility of the facts as 
she testified to them labels her testimony in respect of the 
circumstances of the collision as incredible. 

ARGUMENT 

Appellant seeks to attack the trial court action in 
directing a verdict in favor of the appellee, Capital Transit 
Company, on the theory that since appellant was a 
passenger on a streetcar w’hich was involved in an inter¬ 
sectional collision she is entitled to an inference derived 
from the doctrine of res ipsa loquitur , which is of sufficient 
force to entitle her to a jury’s determination. As the trial 
judge correctly ruled in his oral opinion, the proposition 
“that there could not be a directed verdict merely because 
a common carrier vehicle was in collision with another 
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vehicle, notwithstanding how this collision took place, and 
the facts and circumstances surrounding it, would lead to 
an absurdity.” 

The doctrine of res ipsa loquitur was fully analyzed by 
the Supreme 'Court of the United States in Sweeney v. 
Erring, 228 U.S. 233 (1913). That case arose in the Dis¬ 
trict of Columbia. Plaintiff relied upon res ipsa loquitur 
to recover for injuries inflicted from the use of an X-ray 
machine. The Supreme Court said at page 238: 

“The general rule in actions of negligence is that 
the mere proof of an ‘accident’ (using the word in the 
loose and popular sense) does not raise any presump¬ 
tion of negligence; but in the application of this rule, 
it is recognized that there is a class of cases where the 
circumstances of the occurrence that has caused the 
injury are of a character to give ground for a reason¬ 
able inference that if due care had been employed, by 
the party charged with care in the premises, the thing 
that happened amiss would not have happened. In 
such cases it is said, res ipsa loquitur — the thing 
speaks for itself; that is to say, if there is nothing to 
explain or rebut the inference that arises from the way 
in which the thing happened, it may fairly be found 
to have been occasioned by negligence.” 

And at page 240: 

“In our opinion, res ipsa loquitur means that the 
facts of the occurrence warrant the inference of 
negligence, not that they compel such an inference; 
that they furnish circumstantial evidence of negligence 
where direct evidence of it may be lacking, but it is 
evidence to be weighed, not necessarily to be accepted 
as sufficient; that they call for explanation or rebuttal, 
not necessarily that they require it; that they make a 
case to be decided by the jury, not that they forestall 
the verdict. Res ipsa loquitur, where it applies, does 
not convert the defendant’s general issue into an 
affirmative defense. When all the evidence is in, the 
question for the jury is, whether the preponderance 
is with the plaintiff.” 
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From this one could assume that a plaintiff relying on 
res ipsa loquitur would not be entitled to a jury’s con¬ 
sideration once the defendant introduced evidence of due 
care. However, such an assumption would conflict with 
the right of the jury to disregard evidence it does not 
choose to believe. Of course, the jury cannot disregard 
uncontradicted evidence; but the defendant’s showing of 
reasonable care is of necessity controverted somewhat by 
the inference allowed by res ipsa loquitur , and while the 
inference is never mandatory, it is permissible, even in the 
face of controversion, unless the controversion is of a 
nature which can be said to preponderate. This Court held 
in Capital Transit Company v. Jackson, SO U.S. App. D.C. 
162, 149 F. 2d S39 (1945) that res ipsa loquitur , when 
applicable, permits an inference of negligence and thus 
establishes a prima facie case. In that case plaintiff intro¬ 
duced in the Municipal Court trial testimony to the effect 
that she was a passenger on a streetcar and was injured 
as a result of a collision between the streetcar and a truck. 
Xo further testimony was offered by any party. The de¬ 
fendants’ motions for directed verdicts on the ground that 
no negligence had been shown were granted. The Municipal 
Court of Appeals reversed on the ground that a prima facie 
case had been established. This Court of Appeals affirmed 
that decision. However, the question which is presented in 
this case was not before the Court in the Jackson case. 
"When the courts speak of the res ipsa loquitur inference as 
having the effect of making a case to be decided by the jury 
they are speaking colloquially. Of course, when the 
testimony adduced on behalf of the plaintiff is such as gives 
rise to an inference of negligence the plaintiff has estab¬ 
lished a prima facie case. That is, at that posture plain¬ 
tiff’s case is sufficient to withstand a motion for a directed 
verdict. But when evidence is introduced that fully ex¬ 
plains the occurrence as the result of negligence other than 
that of the defendant there is a different situation pre¬ 
sented and the inference as to the defendant’s negligence 












is overcome so that the decision may be made as a matter 
of law and a directed verdict is appropriate. 

Thus in Washington , Marlboro & Annapolis Motor Lines 
v. Maske, 89 U.S. App. D.C. 36, 190 F. 2d 621 (1951) cert, 
denied 342 U.S. 834, rehearing denied 342 U.S. 895, wherein 
this Court was faced with a situation almost identical to 
that found in the instant case a directed verdict was 
deemed to be appropriate. In that case appellee was a 
passenger on appellant’s bus and was injured by a standing 
passenger who fell against the plaintiff when the bus came 
to a sudden stop. Disinterested witnesses testified that 
the stop was caused by a cab which cut in front of the bus 
and stopped. Only appellee testified to the contrary and 
her testimony was in a large measure lacking in credibility. 
The Court concluded that the verdict lacked substantial 
support and that the trial court should have granted 
appellant’s motion for a directed verdict. 

Later in Cole v. Capital Transit Company, 90 U.S. App. 
D.C. 2S9, 195 F. 2d 568 (1952) this Court was confronted 
with another similar situation. In that case plaintiff 
adduced evidence that she was a passenger and was injured 
by a sudden stopping of the streetcar. The defendant 
attempted to explain the accident as being the result of the 
negligence of a motorist. The motorist, however, contra¬ 
dicted the testimony introduced by the defendant. The 
trial court directed a verdict for the defendant on the 
theory that the inference was overcome by the testimony 
introduced and that the sole cause of the accident was the 
negligence of the motorist. This Court held that the 
testimony presented factual issues to be determined by the 
jury. Apparently, it "was not convinced, as it was in the 
Maske case that the evidence introduced to explain the 
accident was substantial enough to overcome the inference 
derived from the doctrine of res ipsa loquitur. 

The United States Court of Appeals for the Fifth 
Judicial Circuit in the very recent and well reasoned 
opinion in Montgomery Ward & Co. v. Sewell , 205 F. 2d 463 
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(5th Cir. 1953) discussed thoroughly the doctrine herein 
invoked. In that case one Sewell was killed while attempt¬ 
ing to operate defendant’s elevator. Apparently, Sewell 
leaned over the gate on the front of the freight elevator 
when someone up above rang for the elevator, thereby 
setting it in motion. The Court held that res ipsa loquitur: 

. . is a rule of circumstantial evidence which is 
applicable to situations where a person is injured with¬ 
out fault on his part by an instrument in the exclusive 
control of the defendant, and the injury is such that 
in the ordinary course of things it would not have 
occurred if the defendant had exercised ordinary care. 
Existence of these circumstances affords reasonable 
evidence that the accident arose from want of care.” 
(p. 467.) 

• * • * • 

. . facts are equally consistent with the hypothesis 
that the injury was caused by the negligence of the 
deceased, by the negligence of the defendant, or by 
that of both the deceased and the defendant. In these 
circumstances there is no proper room for the applica¬ 
tion of the doctrine of res ipsa loquitur . . (p. 467.) 

• • • • • 

“The burden was upon appellees to establish their 
right to recover by a preponderance of the evidence. 
The evidence falls far short of that mark. A jury’s 
verdict must have some reasonable basis in the 
evidence and may not be sustained if it rests wholly 
upon surmise and speculation. Since the evidence 
presented by the record fails to do more than furnish 
a springboard for conjecture and speculation, the 
verdict is without any legal basis.” (p. 468.) 

In the instant case the plaintiff testified that she was 
a passenger injured in a collision between the streetcar 
and an automobile. Apparently she requests this Court 
to disregard the portion of her testimony dealing with the 
circumstances of the collision for she contends that the 
trial court compelled her to testify to certain facts con- 
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cerning the collision of which she had no knowledge. The 
claim itself is absurd. Appellant was not required to 
testify to facts about which she had no information. The 
Court specifically told her that if she did not know she 
should so state (Tr. 47). 

Despite her present contention that she did not know 
and despite her counsel’s objection, appellant undertook to 
testify, not once but several times, as to the position of 
the vehicles (Tr. 46-58 and Tr. 133-141). Having under¬ 
taken to testify she is bound by her testimony. By testify¬ 
ing she represented to the court and to the jury that she 
knew; and by changing her testimony several times she 
purported to have a definite recollection. Under oath she 
related these facts to the trial court and she asked the 
court and the jury to believe her testimony. She cannot 
now be heard to ask this Court to reject it. 

The Court must reject it however, but not for the reason 
which appellant assigns. Appellant testified that she saw 
the automobile approaching (Tr. 21, 143); that as the 
streetcar entered the intersection (Tr. 57) the automobile 
was in the middle of the block between Seventh and Eighth 
Streets (Tr. 52) and that the speed of the streetcar was 
greater than that of the automobile (Tr. 138-140). In 
addition she carefully and on several occasions placed the 
relative positions of the vehicles by marking a plat (Tr. 
46-58, 133-138). This evidence must be rejected because 
it clearly is contrary to physical possibility. If the street¬ 
car was traveling at a greater rate of speed than the auto¬ 
mobile and the automobile was a greater distance from the 
point of collision the collision could not possibly have 
occurred in the manner in which it did. Appellant will 
state that she was confused. With this appellee will agree 
because her testimony in respect of the circumstances of 
the collision is incredible. The confusion, if there was 
confusion, was of her own making (Tr. 46-58). If she 
attempted to testify as to facts about which she had no 
knowledge she was guilty of falsification. But that is 
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immaterial to the decision in this case, for whatever way 
the glass is turned the same picture must be seen. 
Appellant’s testimony is completely lacking in substance 
and it can make no difference whether this Court rejects it 
because of appellant’s contention that she was compelled 
to testify or because it is contrary to possible physical fact. 

The remaining witnesses to the occurrence were the 
operator and two disinterested fellow passengers. The 
story that these witnesses told is coherent, credible, un¬ 
contradicted and conclusive. The evidence conclusively 
shows that the streetcar started up at a normal rate of 
speed on a green light; that just prior to its start, a truck 
or bus traveling on the caution light crossed in front of it; 
that the automobile entered the intersection when the 
streetcar was approximately at its center; that the car 
came across the path of the streetcar and that the collision 
took place. The evidence was conclusive that the impact 
was slight. The investigating police officer estimated the 
damage to be between twenty-five ($25) and fifty ($50) 
dollars to the automobile and about five dollars ($5) to the 
streetcar. It is respectfully urged that there is no sub¬ 
stantial evidence which could support a verdict for the 
plaintiff in this case against the appellee, Capital Transit 
Company. The trial judge was within his discretion to 
send the case to the jury while reserving his ruling on 
defendant’s motion for a directed verdict under Rule 50(b), 
Fed. R. Civ. P. And where the jury could not agree; 
indeed even if the jury had somehow returned a verdict for 
the plaintiff, it was his clear duty to grant defendant’s 
motion because as the oral opinion indicates he could not 
have permitted a verdict for the plaintiff against this 
defendant to stand. 

In this posture the instant case is controlled by this 
Court’s decision in the Maske case. Plaintiff’s testimony 
is a maze of contradiction. The disinterested witnesses 
and the operator were uniform in their testimony that the 
collision was caused by the negligence of an autoist in 
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driving into an intersection; ignoring the command to stop 
given by the red light; ignoring the streetcar’s preferential 
right of way and ignoring the fact that the intersection 
was then occupied by the streetcar. The trial court in this 
case concluded, as did this Court in the Maske case, that 
a verdict for the plaintiff would be lacking in substantial 
support. 

The mere fact of a passenger-carrier relationship between 
a plaintiff and a defendant, giving rise to an inference of 
negligence, does not compel the submission of the case to 
the jury. It is well established that presumptions or infer¬ 
ences may be overcome by a sufficient preponderance of evi¬ 
dence contrary to the inference sought to be drawn. Wash¬ 
ington, Marlboro & Annapolis Motor Lines v. Maske, 89 
U.S. App. D.C. 36, 190 F. 2d 621 (1951); Kas v. Gilkerson, 
91 U.S. App. D.C. 153, 199 F. 2d 398 (1952); Harlem Taxi¬ 
cab Association v. Nemesh, 89 U.S. App. D.C. 123, 191 F. 
2d 459 (1951); Underwood v. Ca/pital Transit Company, 87 
U.S. App. D.C. 68, 183 F. 2d S22 (1950); Marchetti v. 
Olyowski, S6 U.S. App. D.C. 215, 181 F. 2d 285 (1950); 
Rosenberg v. Murray, 73 App. D.C. 67,116 F. 2d 552 (1940); 
Peabody v. Marlboro Implement Co., 63 App. D.C. 288, 72 F. 
2d 81 (1934) and Curry v. Stevenson, 58 App. D.C. 162, 26 
F. 2d 534 (1928). Where possible causitive factors other 
than those proceeding from the defendant sued have not 
been excluded the case is likewise one for a directed ver¬ 
dict. Jesionowski v. Boston & Maine R. Co., 329 U.S. 452 
(1947) and Brown v. Capital Transit Co., 75 U.S. App. D.C. 
337, 127 F. 2d 329 (1942). 

The Court pointed out in Brown v. Capital Transit Com¬ 
pany, supra that the trial judge’s opportunity to see and 
hear the witnesses entitles his decision to great -weight in 
the appellate court and that surmise as to the damage being 
caused by something for -which the defendant was liable 
is insufficient. 

Appellant argues that the circumstances were such that 
the motorman by proper care and foresight should have 
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apprehended danger of collision. Is it to be expected that 
an automobile would enter an intersection against a red 
light and pass in front of a streetcar that was approxi¬ 
mately half way through the intersection? The testimony 
does not reveal that the driver of the automobile was 
operating at a rate of speed that would indicate to a 
reasonable man his lack of intention to stop. If operators 
of vehicles were required to anticipate that type of 
irresponsibility, traffic would be impeded to an unbearable 
extent by brake riding citizens ever zealous against the 
unexpected and improbable. Even the high degree of care 
imposed upon common carriers does not require 
omniscience. 


CONCLUSION 

Although appellant, as plaintiff, was a passenger in¬ 
jured in a collision between a common carrier and an auto¬ 
mobile and therefore may have been entitled to the benefit 
of the doctrine of res ipsa loquitur , the trial court properly 
directed a verdict in favor of the appellee because the 
evidence fully explained the accident as having been caused 
by negligence other than that of the appellee, Capital 
Transit Company. There was no substantial evidence to 
contradict the explanation adduced. The inference was 
overcome, as a matter of law, by a preponderance of the 
evidence. Accordingly the trial court’s decision should be 
affirmed. 

Respectfully submitted, 

John J. Sirica, 

John P. Arness, 

Attorneys for Appellee, 

810 Colorado Building, 



Hogan & Hartson, 
Of Counsel. 
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1. Whether the Court, on defendant’s motion to quash 
service of process and set aside judgment, correctly 
quashed service made in conformity with Rule 4 d(l) 
of the Federal Rules of Civil Procedure, and set aside 
jury judgment awarded plaintiff November 19, 1952, fol¬ 
lowing default entered June 28, 1950 for failure to an¬ 
swer, where the plaintiff by objections and affidavits pre¬ 
sented issues of fact which plaintiff deemed sufficient to 
require testimony in open Court. 

2. Whether the Court is authorized, without notice to 
plaintiff, to set aside a judgment in her favor, on defend¬ 
ant’s motion to quash, filed May 1, 1953, after the time 
allowed for a new trial, when defendant had notice 
through insurance carrier who represented him in the 
motion and at a conference prior to trial and was pres¬ 
ent in Court November 19, 1952, when judgment was en¬ 
tered, or whether she is entitled to personal service so 
as to give plaintiff her day in Court. 
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No. 11,953 


Ada E. Williams, Appellant 
v. 

Henderson B. Douglas, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by Ada E. Williams from an order 
of the United States District Court for the District of 
Columbia quashing service of process and setting aside 
a judgment in her favor against appellee, Henderson B. 
Douglas. Notice of appeal was. duly given and her under¬ 
taking on appeal filed. Jurisdiction is conferred by Title 
28, Section 1291, of the United States Code. The case 
has been consolidated for hearing and joint appendix with 
No. 11715 in this Court. 
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STATEMENT OF CASE 

Appellant filed her complaint against appellee and co¬ 
defendant Capital Transit Company to recover damages 
for personal injuries sustained on May 29, 1947 when a 
southbound Capital Transit streetcar on which she was 
riding as a passenger collided wdth the eastbound auto¬ 
mobile of appellee at 7th and H Streets, N.W. in the 
District of Columbia. (J.A. 3A) 

Service of process was made upon appellee in con¬ 
formity with Rule 4 (d) (1) of the Federal Rules of 
Civil Procedure, 28 U.S.C.A. 

The return of the deputy marshal upon the summons 
certified that he “served the within named defendant 
Henderson B. Douglas personally by leaving copy thereof 
at his usual place of abode with Mrs. Jane Douglas (wife) 
a person of suitable age at 311 Madison Street on 
2/18/50 as directed by attorney for plaintiff under Rule 
4.” This summons read, “You are hereby summoned and 
required to serve upon Joseph J. Malloy, plaintiff’s at¬ 
torney, whose address is 1406 G Street, N.W., Washing¬ 
ton, D.C., an answer to the complaint which is herewith 
served upon you, within 20 days after service of this 
summons upon you, exclusive of the day of service. If 
you fail to do so, judgment by default will be taken 
against you for the relief demanded in the complaint.” 
(J.A. 21A). Appellee did not answer the complaint and 
on June 28, 1950, more than four months later, judgment 
by default was entered against him (J.A. 23A). 

As Capital Transit Company, named as co-defendant, 
had filed an answer to the complaint, the case did not 
come on for final hearing until November 1952 at which 
time after a jury trial, lasting several days, appellant 
was awarded judgment against appellee for $10,000.00, 
and a mistrial ordered as to Capital Transit Company 
upon jury disagreement. (J.A. 9A) 
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Although appellee had been represented by an insur¬ 
ance carrier at a conference with appellant held in the 
office of Capital Transit Company on October 9, 1947, 
prior to the filing of the complaint, and the insurance 
carrier and attorney were present in Court and discussed 
settlement of the case prior to the return of the jury 
verdict, although not formally entering appearance for 
appellee, no action was taken by him until May 1, 1953, 
when he filed a motion, under Rules 60, 12 and 4 of the 
Federal Rules of Civil Procedure, to set aside the judg¬ 
ment and to quash service of process. In support of his 
motion he filed affidavits from his mother, his former 
wife, and himself which he prayed to be read as part of 
his motion, wherein he contended that his wife was un¬ 
authorized, either by appointment, law or rule to accept 
service of process for him. The affidavits stated that 
appellee was a resident of the District of Columbia and 
resided with his wife at 311 Madison Street, N.W. on the 
date of the accident; that sometime between May 29, 
1947 and September 1947 he and his wife separated, at 
which time he changed his address from 311 Madison 
Street, N.W. to the home of his mother at 3601 Connec¬ 
ticut Avenue, N.W., Washington, D.C.; that he was at 
the time of the accident, and is now employed as a gen¬ 
eral organizer by the American Federation of Labor, and 
his employment requires him to travel all over the United 
States; that about August 1948 he went to Salt Lake City 
to take a temporary assignment which thereafter became 
permanent with the American Federation of Labor, and 
he and Mrs. Jane Douglas were divorced on June 24, 
1950 in Utah; that appellee did not know of the institu¬ 
tion of this suit, service of process, the default, or the 
judgment against him, until a few days prior to filing 
his motion to set the judgment aside and to quash serv¬ 
ice. 
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Appellant objected to the motion of appellee and in 
affidavits filed in support thereof denied the material 
facts set forth by appellee in his motion, and requested 
the Court to take testimony on the disputed facts. The 
affidavits of appellant and the tender of proof in open 
court disclosed that all material facts were in dispute. 
However, the trial court on May 19, 1953, without taking 
proof, entered an order granting the motion of appellee, 
set aside the judgment and quashed service of process 
on appellee. Thereupon appellant moved the court to 
vacate the order quashing service of process and setting 
aside the judgment in her favor which the Judge denied. 
Appeal to this Court followed (J.A. 40A). 

RULES INVOLVED 

Federal Rules of Civil Procedure, Rule 4 d. (1) 

“SUMMONS: PERSONAL SERVICE. The summons, 
and complaint shall be served together. The plaintiff 
shall furnish the person making service with such copies 
as are necessary. Service shall be made as follows: 

(1) Upon an individual other than an infant or an in¬ 
competent person by delivering a copy of the sum¬ 
mons and of the complaint to him personally or by 
leaving copies thereof at his dwelling house or us¬ 
ual place of abode with some person of suitable 
age and discretion then residing therein or by de¬ 
livering a copy of the summons and of the com¬ 
plaint to an agent authorized by appointment or by 
law to receive service of process.” 

STATEMENT OF POINTS 

1. The Court erred in ordering the judgment in favor 
of appellant set aside, and in quashing service of process 
on appellee. 
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2. The Court erred in failing to hold and determine 
that the answer and affidavits of appellant presented is¬ 
sues of fact which required testimony in open Court. 

3. An action to set aside a judgment is in personam 
so as to require personal service. 

SUMMARY OF ARGUMENT 

1. The return of summons and affidavit of the deputy 
marshal show that service was made in conformity with 
Rule 4 (d) (1) of the Federal Rules of Civil Procedure 
on February 18, 1950. Default judgment was properly 
taken against appellee on June 28, 1950. Appellant was 
awarded judgment on November 19,1952, after a jury trial 
which should not have been lightly set aside. Yet the 
Court granted the motion to set aside judgment and 
quashed service when the material facts were in dispute. 

2. Appellee in his motion to set aside judgment and 
to quash service said that he did not know that suit had 
been filed against him, or that judgment had been en¬ 
tered until the date of his affidavit, (April 8, 1953) but 
the affidavits filed on behalf of appellant disclose that ap¬ 
pellee was represented by an insurance carrier at a con¬ 
ference at Capital Transit office on October 9, 1947, and 
the insurance representative was present in Court in 
November 1952, and although not formally representing 
appellee at the time, discussed settlement in appellee’s 
behalf, and filed the motion for him on May 1, 1953, al¬ 
most six months after judgment was entered. 

3. A judgment should not be set aside on the basis 
of questionable affidavits, without proof, filed almost three 
years after service was made. 

The judgment was entered on November 19, 1952 after 
default judgment, and service on February 18, 1950 made 
in conformity with the rules. An action to set aside a 
judgment is in personam and requires personal service. 
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ARGUMENT 

1 . 

With Respect to Point 1, Appellant Desires the Court to 
Read the Following Pages of the Reporter's Tran¬ 
script: (Tr. 2-7, 9-10, 12-19, 27-33 incl.) and (Tr. 178, 
187, 386-390 incl. Case No. 11,715) 

Appellee, Henderson B. Douglas, was properly served 
in conformity with the Federal Rules of Civil Procedure. 
The return of the United States Marshal, together with 
the whole record, disclose that service of process, default 
and final judgment vrere made in the manner prescribed 
by these Rules and general practice of the United States 
District Court for the District of Columbia. 

It is well established that service of process by deliv¬ 
ery to defendant’s wife at his dwelling house or usual 
place of abode is sufficient. United States v. Knox et cd., 
11 F.R. serv. 55c. 2, Case 1; 79 F. Supp. 714. Thus where 
a defendant had left his former residence in Ohio and 
went to Wisconsin to take employment but his wife re¬ 
mained at his former place of abode until accommoda¬ 
tions could be found in Wisconsin, and defendant return¬ 
ed to that place from time to time, his former residence 
was still his usual place of abode for purposes of serv¬ 
ice of process. Blaw-Knox Co. v. Miller's Gold Seal 
Dairy, Inc. 14 F.R. serv. 4d, 122, Case 1 (D.C.N.D. Ohio, 
1950). 

Under Rule 4 d (1) of the Federal Rules of Civil Pro¬ 
cedure a party may be served by leaving a copy of the 
summons and complaint at his dwelling house or usual 
place of abode with some person of suitable age and dis¬ 
cretion residing therein. Jackson et al v. Reiser, 3 F.R. 
serv. 55 b, 25, Case 1; 111 F. 2d 310. 
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It has also been held that defendant’s family residence 
was his usual “place of abode” for purpose of service of 
summons, though he was confined in federal penetentiary 
in another state, and service of summons upon him in 
civil action by serving his wife at family residence was 
sufficient under federal rule. Federal Rules of Civil Pro¬ 
cedure, rule 4 (d), 28 U.S.C.A.; Bohland v. Smith et al, 
10 F.R. serv. 4 d. 122 Case 1; 7 F.R.D. 364. See also 
Bickford v. Kravetz 17 F.R. serv. 4d 121, case 1, (S.D. 
N.Y. 1952). 

The affidavits and tender of proof by appellant show 
that 311 Madison Street, N.W., Washington, D.C. was and 
continued to be the dwelling house or usual place of abode 
of appellee Douglas within the meaning of Rule 4, and 
was such at the time of service of process in this action. 

% 

With Respect to Point 2, Appellant Desires the Court to 
Read the Following Pages of the Reporter’s Tran¬ 
script; (Tr. 2-4, 7-10, 13-16, 18, 28-33 incl.) 

Courts have held that Rule 4 d (1) should be con¬ 
strued liberally to effectuate service of process where de¬ 
fendant has actually received notice of suit. Rovmski v. 
Rowe, 6 F.R. serv. 4d, 122, Case 1, 131 F. 2d 687 (CCA 
6th, 1942); Skidmore v. Green et al 33 F. Supp. 529; Mc- 
Fadden v. Shore et al 60 F. Supp. 8. In the latter case 
the court held that service of process on defendant at 
his usual place of abode pursuant to federal rule was 
authorized notwithstanding defendant previously had been 
inducted into the armed forces, and was stationed else¬ 
where, provided his whereabouts were known so that he 
would reasonably be expected to receive actual notice of 
the action. 

In State ex rel Merritt v. Hefferman 142 Fla. 496, 195 
So. 145, defendant, who was a permanent resident of an¬ 
other state, visited his family in a Florida apartment in 
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which they lived for about two months; an hour or so be¬ 
fore summons was delivered to his wife defendant left 
by train for his permanent residence unaccompanied by 
his family. The court held that the apartment was de¬ 
fendant’s usual place af abode and leaving a copy of 
summons with his wife was sufficient. 

Appellee was properly served by leaving copy with his 
wife as shown by the record herein. Moreover, he should 
not be granted relief under the provision of Rule 60 (b) 
Federal Rules of Civil Procedure, because judgment was 
valid and appellee’s motion was not timely made as 
shown by the record herein (J.A. 24A) 

3. 

With Reference to Point 3, Appellant Desires the Court 
to Read the Following Pages of the Reporter’s Tran¬ 
script; (Tr. 4-10, 12-14, 17-19 incl.) 

The motion to quash service and set aside the judg¬ 
ment should have been denied. This court has held that 
where the question of the validity of the service of proc¬ 
ess may be determined as a matter of law, it is proper 
to raise it by a motion to quash; but where the affidavits 
in support of and in opposition to such a motion raise an 
issue of fact, and the parties do not waive a trial by 
jury, the motion must necessarily be denied. Fischer v. 
Mimsey Trust Co., 44 app. D.C. 212. See also Engle v. 
Manchester, 46 App. D.C. 220. 

The policy of the law is to bring about a trial on the 
merits wherever possible. Process of the Court requires 
and demands respect. 

An action to set aside a judgment is in personam so 
as to require personal service. Indemnity Ins. Co. of 
North America v. Smoot, 80 U.S. App. D.C. 287, 152 F. 
2d 667, 163 A.L.R. 498, certiorari denied 66 S. Ct. 981, 
328 U.S, 835, 90 L. Ed 1611. 
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CONCLUSION 

We respectfully submit that the court erred in accord¬ 
ance with the foregoing, and pray that the order quash¬ 
ing service of process and setting aside the judgment be 
reversed. 

Respectfully submitted, 

Joseph J. Maiix>y 
Attorney for AppeUa/nt 
1406 G Street, N. W. 
Washington 5, D. C. 
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Foe the District of Columbia Circuit 


Ada E. Williams, 

Appellant 


y. 

Henderson B. Douglas, 

Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

Appellant instituted this suit on December 31, 1949, 
against Appellees Douglas and Capital Transit Company 
for personal injuries, following an accident which oc¬ 
curred on May 29th, 1947. (App. 18A) On February 
17th, 1950, the Deputy U. S. Marshal made his return in¬ 
dicating that the Appellee Douglas had been served by 
leaving a copy of the summons at his usual place of 
abode, with Mrs. Jane Douglas, (wife) a person of suit¬ 
able age and discretion, then residing at the residence 
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311 Madison Street, N. W., as directed by the attorney 
for Appellant, under Rule 4. (App. 22A) Thereafter on 
June 28, 1950, a default was entered against Appellee, 
Douglas. (App. 23A) Subsequently, and more than two 
years later, on November 19th, 1952, a default judgment 
was returned against Appellee, in the amount of $10,- 
000.00, the jury disagreeing on the claim against the 
other Appellee, Capital Transit Company. (App. 23-24A) 
Thereafter, on May 1st, 1953, this Appellee tiled a motion 
to set aside the judgment, to set aside the default, and 
to quash service of process as to this Appellee. This 
motion was supported by three affidavits. The affidavit 
of this Appellee disclosed that he was on April 8, 1953, 
a resident of Salt Lake City, Utah, and an employee of 
the American Federation of Labor; that on May 29, 1947, 
he had been married to Jane Douglas, and thereafter 
resided at 311 Madison Street, N. W., Washington, D. C.; 
that in his employment as a General Organizer for the 
American Federation of Labor, he had been required to 
travel all over the Country; that between May and Sep¬ 
tember of 1947, he had separated from his wife, and had 
moved to 3601 Connecticut Avenue, N. W., Washington, 
D. C., where he resided with his mother; that thereafter 
he neither lived with nor saw the said Jane Douglas; 
that in August of 1948, he left the District of Columbia 
for Utah, on a temporary assignment for his employer; 
that he continued to maintain his legal residence with his 
mother at 3601 Connecticut Avenue, N. W., Washington, 
D. C., until January of 1950, when he received a perma¬ 
nent assignment from his employer and took up his 
headquarters in L T tah, which he thereafter made his legal 
residence and domicile; that he thereafter instituted pro¬ 
ceedings for and was divorced from the said Jane Douglas 
on June 24, 1950, in the State of Utah; that he had re¬ 
sided in Utah since approximately August of 1948, first 
making his headquarters there and, thereafter, adopting 
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this state as his domicile and residence; that he at no 
time received any notice whatsoever of the pendency of 
the claim, or the fact that suit had been filed against 
him or that judgment had been entered against him; that 
he never received any summons, complaint or suit papers 
and did not know of this proceeding until the time that 
he gave his affidavit; that since first going to Utah in 
August 1948 he returned periodically to Washington, 
D. C., wffiere he stayed with his mother at the Connecticut 
Avenue address, or in a hotel; that during the time of 
his legal residence in the District of Columbia, he was a 
member of a church, had a bank account with a local 
bank, operated an automobile which had District of Co¬ 
lumbia license plates and himself had a District of Co¬ 
lumbia operator’s permit; that on February 17th, 1950, 
the date of the alleged service upon him he was a resident 
of and was domiciled in Utah, and that Appellee’s former 
wife was not authorized by appointment or by law to 
receive the summons and complaint allegedly left with 
her in February of 1950. (App. 24A, 28A). 

The affidavit of Jane G. King set out that she was the 
former wife of Appellee, Douglas, with whom she lived 
and resided at 311 Madison Street, N. W., Washington, 
D. C., until September of 1947, at which time the parties 
permanently separated, Appellee leaving said residence; 
that, thereafter, the parties did not live or co-habit to¬ 
gether and Appellee, Douglas, took up his abode with his 
mother at 3601 Connecticut Avenue where he lived up 
until the time he left the District of Columbia in 1948; 
that Appellee and Jane G. King were divorced in 1950; 
that in 1948 or 1949, a Deputy U. S. Marshal came to 
311 Madison Street, N. W., where the witness, King, was 
residing and endeavored to leave with her some court 
papers which were directed to Appellee; that she refused 
to accept said papers and advised said Marshal that 
Appellee no longer lived therein, and had not lived there 
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311 Madison Street, N. W., as directed by the attorney 
for Appellant, under Rule 4. (App. 22A) Thereafter on 
June 28, 1950, a default was entered against Appellee, 
Douglas. (App. 23A) Subsequently, and more than two 
years later, on November 19th, 1952, a default judgment 
was returned against Appellee, in the amount of $10,- 
000.00, the jury disagreeing on the claim against the 
other Appellee, Capital Transit Company. (App. 23-24A) 
Thereafter, on May 1st, 1953, this Appellee filed a motion 
to set aside the judgment, to set aside the default, and 
to quash service of process as to this Appellee. This 
motion was supported by three affidavits. The affidavit 
of this Appellee disclosed that he was on April 8, 1953, 
a resident of Salt Lake City, Utah, and an employee of 
the American Federation of Labor; that on May 29, 1947, 
he had been married to Jane Douglas, and thereafter 
resided at 311 Madison Street, N. W., Washington, D. C.; 
that in his employment as a General Organizer for the 
American Federation of Labor, he had been required to 
travel all over the Country; that between May and Sep¬ 
tember of 1947, he had separated from his wife, and had 
moved to 3601 Connecticut Avenue, N. W., Washington, 
D. C., where he resided with his mother; that thereafter 
he neither lived with nor saw the said Jane Douglas; 
that in August of 1948, he left the District of Columbia 
for Utah, on a temporary assignment for his employer; 
that he continued to maintain his legal residence with his 
mother at 3601 Connecticut Avenue, N. W., Washington, 
D. C., until January of 1950, when he received a perma¬ 
nent assignment from his employer and took up his 
headquarters in LTtah, which he thereafter made his legal 
residence and domicile; that he thereafter instituted pro¬ 
ceedings for and was divorced from the said Jane Douglas 
on June 24, 1950, in the State of Utah; that he had re¬ 
sided in Utah since approximately August of 1948, first 
making his headquarters there and, thereafter, adopting 
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this state as his domicile and residence; that he at no 
time received any notice whatsoever of the pendency of 
the claim, or the fact that suit had been filed against 
him or that judgment had been entered against him; that 
he never received any summons, complaint or suit papers 
and did not know of this proceeding until the time that 
he gave his affidavit; that since first going to Utah in 
August 1948 he returned periodically to Washington, 
D. C., where he stayed with his mother at the Connecticut 
Avenue address, or in a hotel; that during the time of 
his legal residence in the District of Columbia, he was a 
member of a church, had a bank account with a local 
bank, operated an automobile which had District of Co¬ 
lumbia license plates and himself had a District of Co¬ 
lumbia operator’s permit; that on February 17th, 1950, 
the date of the alleged service upon him he was a resident 
of and was domiciled in Utah, and that Appellee’s former 
wife was not authorized by appointment or by law to 
receive the summons and complaint allegedly left with 
her in February of 1950. (App. 24A, 28A). 

The affidavit of Jane G. King set out that she was the 
former wife of Appellee, Douglas, with whom she lived 
and resided at 311 Madison Street, N. W., Washington, 
D. C., until September of 1947, at which time the parties 
permanently separated, Appellee leaving said residence; 
that, thereafter, the parties did not live or co-habit to¬ 
gether and Appellee, Douglas, took up his abode with his 
mother at 3601 Connecticut Avenue where he lived up 
until the time he left the District of Columbia in 1948; 
that Appellee and Jane G. King were divorced in 1950; 
that in 1948 or 1949, a Deputy XL S. Marshal came to 
311 Madison Street, N. W., where the witness, King, was 
residing and endeavored to leave with her some court 
papers which were directed to Appellee; that she refused 
to accept said papers and advised said Marshal that 
Appellee no longer lived therein, and had not lived there 
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for some period of time; that she had no recollection of 
any papers being left with her, or at said address; that 
she w^as not authorized by Appellee, Douglas, to accept 
service of process for him, and that the Madison Street 
address w r as not appellee’s dwelling place or abode after 
September, 1947. (App. 29A, 30A). 

The affidavit of Mrs. Charles G. Douglas set out that 
she was the mother of Appellee, Douglas; that during the 
year 1947, the Appellee and his wife, Jane, separated; 
that at the time of the separation the parties were living 
at 311 Madison Street, N. W., Washington, D. C., but 
when said separation occurred the said Appellee moved to 
3001 Connecticut Avenue, N. W., "where he resided with 
the affiant, his mother; that at the time of the separation 
Appellee had been a resident of and had been working in 
the District of Columbia; that subsequently he moved 
from the District of Columbia to Utah where he resided; 
that he left the District of Columbia about August of 
194S, w r hen he "went to Salt Lake City to take a tempo¬ 
rary assignment which, thereafter, became permanent 
with the American Federation of Labor; that after the 
Appellee and his wdfe separated he never lived at the 
Madison Street address, and that she had no knowdedge 
of any suit that had been instituted against Appellee 
until a short time before her execution of the affidavit; 
that no papers or summons of any kind were ever sent to 
or left with her concerning the automobile accident which 
Appellee had in 1947. (App. 28A, 29A). 

In opposition to Appellee’s motion, the Appellant filed 
two affidavits. The first, the affidavit of Carleton U. 
Edwards, II, set out that he w r as a member of the Bar 
who had, prior to the time of the purported service of 
process checked the City Directory of the District of 
Columbia, which indicated that Appellee and his wife, 
resided at 311 Madison Street, N. W.; that Appellee was 
an A. F. of L. Organizer; that said Edwards had advised 
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the Office of the Marshal of the United States District 
Court for the District of Columbia, to serve Appellee 
under Rule 4. (App. 31-A, 32-A). 

The additional affidavit was that of Virginia L. Wil¬ 
liams, sister of the Appellant, who stated that she had 
gone with Appellant to a conference at the office of 
Appellee, Capital Transit Company, on October 9th, 1947, 
which was attended by the local representative of the 
insurance carrier for the Appellee, Douglas; that a settle¬ 
ment was not effected of Appellant’s claim, and, there¬ 
after, Appellant employed counsel; that she was present 
at court at the trial of the case from November 13, 1952 
to November 19, 1952; that during the course of the trial 
a representative of the insurance company of Appellee 
Douglas was present and conferred with the Attorney for 
Appellee, Capital Transit Company, and with the Attor¬ 
ney for Appellant; that although no formal appearance 
was entered Appellee, Douglas, knew the case was pend¬ 
ing, and offered an amount by way of settlement before 
the jury reached a verdict in the case; that Appellee, 
Douglas did know that the case had been filed against 
him; that there was present at the trial the local repre¬ 
sentative of the insurance carrier for said Appellee; that 
Mrs. Jane Douglas (King) knew of the whereabouts of 
Appellee; that the duties of the Appellee as an Organizer 
for the American Federation of Labor required him to 
travel considerably but he listed his address as 311 
Madison Street, N. W., Washington, D. C., and that was 
his dwelling house or usual place of abode; that Ap¬ 
pellee’s name and address were listed in the local direc¬ 
tory; that he owned and operated an automobile bearing 
District of Columbia license, and had a District of Co¬ 
lumbia permit; and that said automobile was insured 
through a local insurance agent. (App. 33A-35A) 
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The lower court granted Appellant an oral hearing on 
the motion of Appellee, during the course of which Mrs. 
King was called to the witness stand by Appellant where 
she was interrogated by Appellant’s counsel concerning 
the matters set forth in her affidavit. Appellant’s counsel 
was also permitted to argue the matter fully. Mr. How¬ 
ard F. Jacques, the deputy marshal who had made the 
purported service was interrogated by the court and testi¬ 
fied that when he had first gone to the Madison Street 
address, he had been told by Mrs. Douglas (King) that 
Appellee was living out of the city and had so advised 
counsel for the Appellant ■who later asked him to leave 
the summons with Mrs. Douglas (King); and that on the 
date of the purported service he had been told by Mrs. 
Douglas (King) that Appellee did not live there but that 
he had left the summons with her upon instructions of 
counsel for Appellant. (R. 34-R. 36) After consider¬ 
ation by the court the motion of Appellee, Douglas, was 
granted, the judgment was set aside and the service of 
process was quashed. (App. 35A). 

Thereafter, Appellant filed a motion to set aside the 
order granting the Appellee, Douglas’ motion which was 
supported by two affidavits. (App. 36A-37A). 

The affidavit of Joseph J. Malloy set out that service 
of the summons and complaint was made pursuant to 
Rule 4 after discussion with Carleton U. Edwards II; 
that he advised the court that Deputy Marshal Jacques 
was away and that action should not be taken on the 
motion until the hearing of oral testimony; that he had 
been advised by Mrs. Jane Douglas (King) prior to the 
filing of the summons and complaint that Appellee, Doug¬ 
las, was out of the city but would return to 311 Madison 
Street, N. W., for the Christmas Holidays; that he had 
talked with the representative of the insurance company 
of Appellee, Douglas, in the court house during the trial 
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in November, 1952; that the representative of the insur¬ 
ance carrier for Appellee, Douglas, was present in court 
with the attorney who appeared for said Appellee; that 
said representative at that time discussed the question 
of settlement; that before the Order of May 19, 1953, 
was signed, he requested the judge to take oral testimony 
to permit Appellant to ascertain the truth of the facts 
in the affidavits but the judge declined to hear oral testi¬ 
mony. (App. 37A-38A) 

The affidavit of Mr. Jacques set out that he was a 
deputy U. S. Marshal; and that he had served a copy of 
the summons and complaint on Jane Douglas, wife of 
Appellee, Douglas, on February 18, 1950 as directed by 
the attorney for Appellant under Rule 4 at 311 Madison 
Street, N. W. (App. 38A-39A). 

Appellant’s motion was overruled by the court. 

SUMMARY OF ARGUMENT 

The single point at issue between Appellant and Ap¬ 
pellee, Douglas, is whether or not 311 Madison Street, 
N. W., was Appellee’s dwelling house or usual place of 
abode at the time of the purported service of process 
upon the then wife of Appellee- The uncontradicted evi¬ 
dence conclusively established that Appellee had perma¬ 
nently left the said premises in 1947, more than two 
years before the purported service, and that he had 
never thereafter either resided at said premises or used 
said premises as his dwelling house or place of abode. For 
a long period of time, after leaving the premises occupied 
by his wife, he had maintained his residence at 3601 Con¬ 
necticut Avenue, N. W., and finally he permanently left 
the District of Columbia, all before the purported service 
of process. Since the service of process was invalid, the 
entry of the default and subsequent judgment was invalid, 
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and the lower court very properly set aside the judgment 
and quashed the service of process because jurisdiction 
had never been obtained over this Appellee. The other 
points raised by Appellant relative to knowledge of an 
insurance carrier of the suit and the question of service 
of Appellee’s motion are without merit and have nothing 
to do with the issue involved. 

ARGUMENT 

The Lower Court’s Action In Setting Aside the Judg¬ 
ment and Quashing Process Was Correct and Proper Be¬ 
cause the Summons and Complaint Were Neither Served 
Upon Appellee, Douglas, Nor Left At His Dwelling House 
or Usual Place of Abode and the Court Was, Therefore, 
Without Jurisdiction Over Appellee. 

It is clear from the record that at the time of the pur¬ 
ported service in 1950, appellee, Douglas, was not even a 
resident of the District of Columbia, but was living and 
was domiciled in Utah, and had not lived at premises 
311 Madison Street, N. W. since 1947. Since it is beyond 
question that these premises were neither his dwelling 
house nor usual place of abode in February of 1950, 
the service was, therefore, bad and the lower court very 
properly set aside the judgment and quashed service. 

While there was a conflict in the affidavits of Jane 
King, appellee’s former wife and Howard F. Jacques, the 
Marshal as to whether the summons and complaint were 
delivered to Mrs. King, this was in no wrav involved with 
the single issue before the court relative to the place of 
appellee’s dwelling or abode, and Mr. Jacques testified 
that he w^as told on the day of the purported service that 
appellee did not live at Mrs. King’s residence. 
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Appellant points ont in her brief that the affidavits and 
tender of proof by her show that 311 Madison Street, 
N. W. was the dwelling house or usual place of abode 
of appellee, Douglas, within the meaning of Rule 4 at 
the time of the purported service of process. She does 
not point out which affidavit or affidavits show this. It is 
obvious that she does not mean appellee’s affidavits be¬ 
cause each establishes beyond question that appellee had 
permanently departed from 311 Madison Street, N. W. in 
1947, and never, thereafter, used said premises as either 
his dwelling house or abode. Further the record estab¬ 
lishes unequivocally that from 1947 until August of 1948, 
he lived with his mother and maintained his legal resi¬ 
dence and place of abode at 3601 Connecticut Avenue, 
N. W., and that from 1948 until January of 1950 he main¬ 
tained his legal residence in Washington where he could 
have been properly served with process. It was not until 
approximately two years and eight months after the acci¬ 
dent that appellant tried to serve him. 

Let us then examine appellant’s affidavits for the pur¬ 
pose of ascertaining whether or not they support her 
position. Mr. Edwards states only that prior to February 
17, 1950 he had checked the city directory which indicated 
that appellee and Jane Douglas resided at 311 Madison 
Street, N. W. and that appellee was an A. F. of L. organ¬ 
izer. Neither the year of the city directory examined 
nor time of examination was set forth. Appellee and 
Jane King were, of course, for a time husband and wife 
but the information contained in the directory was not 
binding upon appellee nor was it conclusive nor helpful 
to the lower court in passing upon the issue in this case. 

Mrs. Williams, the sister of Appellant, stated in her 
affidavit that Appellee knew the case was pending; that 
Mrs. Jane Douglas (Kang) knew of the whereabouts of 
Appellee; that Appellee listed his address as 311 Madison 
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Street, N. W., and that he was listed in the local direc¬ 
tory. The allegation in the affidavit that Appellee knew 
of the filing of this action is entirely without foundation 
and no facts are set forth to show that this lady had 
ever seen or talked with Appellee. The record is as a 
matter of fact completely bare of any showing that 
Appellee knew of the pendency of the law suit, on the con¬ 
trary it is uncontradicted that he did not. It is obvious 
that this witness only incorporated in her affidavit the 
information concerning Appellee’s address as had been 
given her by Mr. Edwards and as was allegedly contained 
in the directory. There is no showing that any of the 
allegations relative to the pertinent issue are based upon 
her personal knowledge nor do they in any way support 
Appellant’s position. The affidavit is likewise defective 
as to pertinent dates and in no way contradicts Appellee’s 
showing that he was improperly served. 

While it is apparent that Appellee did not know of the 
pendency of this suit until the time of filing his motion, 

Appellee cannot comprehend nor understand wrhy Appel¬ 
lant tries to insist Appellee knew' of the suit. Certainly 
a knowledge of the suit alone w'ould not confer juris¬ 
diction upon the court w'hich requires proper compliance 
with the rule pertaining to service. 

Counsel for Appellant set out in his affidavit that prior 
to the filing of the summons and complaint he had been 
advised by Mrs. King that her husband w'as out of the 
city but w'ould return to Madison Street for the Christ¬ 
mas holidays. Again no date or time w'as set forth, it 
was not clear as to when this w’as and as a matter of k 

fact this was denied by Mrs. King. (R. 24) Counsel 
did state during the course of his argument on the motion 
that this w'as in 1949 but he never offered his testimony 
to the court and in any event this statement even if true 
would not have helped his case. Counsel’s assertion in 
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his affidavit that the court had declined to take oral 
testimony is untrue and the record clearly establishes 
that he was permitted to interrogate the former wife of 
Appellee concerning the matters set out in her affidavit 
and thereafter declined to question the mother of Ap¬ 
pellee who was present in court. (R32). Lastly, the 
marshal who had left the papers with the former wife of 
Appellee indicated in his affidavit that he had made 
service only upon the direction of counsel for Appellant. 
The testimony taken by the court established this and 
that upon each visit to the Madison Street premises, he 
was told that Appellee was not there and on the last 
occasion, February 17, 1950, he was told that Appellee did 
not live there. (R34-36). It is clear from the marshal’s 
testimony alone that there was no basis for leaving the 
summons and complaint with Mrs. King. 

The principle of law is well established that if the 
Madison Street address had been Appellee’s dwelling 
house or usual place of abode on the date of purported 
service, said service would have been satisfactory but not 
unless this was true. It seems clear to Appellee that the 
only credible and substantial testimony of any weight and 
substance in this case established beyond a shadow of a 
doubt that the service was defective and that the Madison 
Street address was not the dwelling house or usual place 
of abode of this Appellee at the time of the purported 
service. 

Appellant has cited a number of cases in her brief but 
none support the position which she takes here and all 
are clearly distinguishable. Some of the decisions cited 
by Appellant indicate that service at a former place of 
abode is proper provided the absent defendant has not 
established a new abode at the time of service. Another 
sets forth that service at the family residence of a per¬ 
son confined in the penitentiary was good but not one 
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case cited by Appellant is analogous or similar to the 
factual situation here. 

As a matter of fact all of the cases cited by Appellant 
on the question of service of process at the alleged dwell¬ 
ing house or usual place of abode of a defendant are ex¬ 
cellent decisions on the factual situations involved in the 
particular case but none are factually similar to the case 
before the Court. 

In permitting a substitute for personal service under 
Rule 4d (1) our courts have been very careful in requir¬ 
ing that the service be truly at the dwelling house or 
usual place of abode. The intention of the law is that 
the person against w T hom the summons is directed should 
then be living or have his home in the said house. He 
may be temporarily absent but the house must be his 
usual place of abode. If courts were to uphold substi¬ 
tuted service at a former place of abode or place tem¬ 
porarily visited by a defendant then our courts would be 
flooded with default judgments because process would 
never reach many of these defendants. While this rule 
should be liberally construed it cannot possibly be inter¬ 
preted so as to uphold the service attempted here. 

There are two cases which to this Appellee appear help¬ 
ful on the issue involved. The first, Leigh v. Lynton, 9 
F. R. D. 29, a case in the United States District Court, 
E. D. New York, involved an attack upon a service made 
upon the wife of a defendant who had returned to Eng¬ 
land a short time before. The wife, subsequent to his 
departure resided in a New York hotel where the sum¬ 
mons for her husband \cas left with her. While the fac¬ 
tual situation was different from our case, the N. Y. 
court reviewed and rejected several of the cases cited by 
Appellant here. In reaching its decision that service vras 
not made at the usual place of abode or dwelling of de¬ 
fendant the court stated: 
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“Bouvier defines abode as the place in which a per¬ 
son dwells. Earl v. McVeigh, 91 U.S. 503, page 503, 
23 L. Ed. 398, in defining usual place of abode held: 

‘. . . the intention evidently is that the person 
against whom the notice is directed should then be 
living or have his home in the said house . . ” 

The second case Berner v. Famy, 11 F.D.R., a 1951 
N. J. Federal Court case, involved a situation which was 
in no way as strong nor as clear cut as the matter be¬ 
fore the court here, but the court decided that the place 
where service had been attempted was not the dwelling or 
abode of the defendant. In reviewing the factual situa¬ 
tion and in reaching its decision the court stated: 

“Taking the most favorable view of the plaintiffs’ 
contentions it is clear that the house at Tabor Road, 
Morris Plains, New Jersey, is not the “dwelling house 
or usual place of abode” of the defendant Eugene R. 
Famy and thus the service of process in this suit is 
not in conformitv with Rule 4(d)(1) and is invalid. 
It is unquestioned that the “dwelling house or usual 
place of abode” of this defendant at the time when 
the said service was made at 94 McDougal Street, 
New York City. The plaintiffs, however, show that 
this defendant maintained his legal residence at Tabor 
Road, Morris Plains, New Jersey, and apparently 
considered himself a citizen of New Jersey. They 
further show that the defendant Famy had desig¬ 
nated the Tabor Road residence in several instances, 
as the address to which notice of insurance premiums 
should be sent and to which correspondence regarding 
his federal and state tax liability might be directed. 
While this defendant cannot seriously question the 
fact that he would and, in this case, did receive actual 
notice of any suit commenced by service of process 
at the Tabor Road address, proof of his utilization 
of the Tabor Road address for the various purposes 
indicated does not show that service of process was 
in compliance with the requirements of the statute. 
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Citizenship and residence are not synonymous. La 
Tourette v. McMaster, 248 TJ.S. 465, *39 S.Ct. 160, 63 
L.Ed. 362; Townsend v. Bucvrus-Erie Co., 10 Cir., 
144 F.2d 106, 108. An individual may have a resi¬ 
dence in one state while his citizenship continues in 
another. Jeffcott v. Donovan, 9 Cir., 135 F.2d 213. 
I agree that whenever possible Rule 4(d)(1) should 
be construed liberally to effectuate service where ac¬ 
tual notice of suit has been received by the defend¬ 
ant. See Rovinski v. Rowe, 6 Cir., 131 F.2d 687, 689. 
The activity of the defendant Famv, as shown by 
plaintiffs, in insulating himself from suit in New York 
and Delaware by declaring himself a citizen of New 
Jersey and then when he is sued in New Jersey as¬ 
serting himself to be a resident of New York is not 
of the design to inspire admiration. Were this court 
to have any discretion in the matter it would hold 
the service of process valid. But I do not see how 
the service of process can be sustained in the instant 
suit in the face of the clear legislative limitation of 
“dwelling house or usual place of abode” particularly 
when the plaintiffs have failed to contradict the show¬ 
ing made by defendant that he has an actual resi¬ 
dence which complies with this designation.” 

It seems clear that Appellee’s dwelling house and usual 
place of abode was in Utah at the time of the purported 
service and the low^er court therefore very properly set 
aside the .judgment and quashed service. 

Appellant also urges that the motion to set aside the 
judgment w^as not timely made and in support of this 
assertion she refers to page 23A of the- joint appendix. 
This page reflects that on May 1, 1953, this Appellee’s 
motion was filed. If Appellant is contending that the 
time lapse between the date of judgment and the filing of 
the motion w*as too long there is no basis for this con¬ 
tention. Rule 60 (b) requires only that the motion be filed 
within a reasonable time wrhere it is based upon a void 
judgment or for any other reason justifying relief from 
the operation of the judgment. It is clear that the mo- 
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tion was filed by Appellee within a reasonable time be¬ 
cause it was filed immediately after he discovered what 
had transpired and within six months. Appellant has set 
forth no reason to support her contention as to this and 
there is nothing in the record to support her position. 

There is another point which Appellant sets forth as 
number two of the question presented and then again 
refers to under number two of the summary of argument. 
(Appellant’s Brief 5). This is the reference to an insur¬ 
ance carrier representative and conferences allegedly tak¬ 
ing place in 1947 and in 1952. What this has to do with 
the question of the validity of service of process in 1950 
cannot be understood by this Appellee, and it is significant 
that Appellant makes no reference to this anywhere in her 
argument. It is obvious that the alleged conferences are 
irrelevant and immaterial to the issue involved and are 
referred to by Appellant in an attempt to prejudice this 
Appellee. 

Appellant contends as her last point that the motion 
should have been denied because she was entitled to a 
jury trial on the facts raised by the affidavits. This 
point was never raised nor urged upon the lower court 
at any time, no jury trial was ever asked for, and there 
is no basis for Appellant’s contention. She cites two early 
decisions of this court which were handed down long be¬ 
fore the Rules of Civil Procedure were adopted. These 
cases had to do only with a situation presented by the 
filing of a plea in abatement, a plea which was used only 
while common law pleading was in effect in the District 
of Columbia and which was abandoned in 1937 when the 
new rules were adopted. Appellant also contends ap¬ 
parently that the motion was improperly served and cites 
another District of Columbia case. Appellee does not 
understand what point Appellant is trying to make in 
this regard and the case cited by Appellant certainly has 
no application to the issue herein. Apparently Appellant 
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is trying to contend that the service of Appellee’s motion 
was improper. It was served npon her counsel who op¬ 
posed it with all the facilities at his command. No ques¬ 
tion has ever been raised as to the manner of service of 
the motion up to this time and it cannot be raised in the 
Appellate court. 

CONCLUSION 

The only issue in this case was properly resolved in 
favor of Appellee, Douglas. There can be no question 
but that the purported service of process was not left at 
the dwelling house or usual place of abode of Appellee 
and the lower court very properly set aside the judgment 
and quashed the service of process. 

Respectfully submitted, 

Richard W. Gauher 
William E. Stewart, Jr., 
Attorneys for Appellee 
636 Woodward Bldg. 






